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DENIAL OF PASSPORTS TO PERSONS KNOWINGLY EN- 
GAGED IN ACTIVITIES INTENDED TO FURTHER THE 
INTERNATIONAL COMMUNIST MOVEMENT 


THURSDAY, JULY 17, 1958 


Hous or REPRESENTATIVES, 
CoMMITTEE ON Foreign AF FAIRS, 
Ww ioliiepleen D.C. 

The committee met in executive session in room G-3, United States 
Capitol, at 10:30 a. m., Hon. Thomas E. Morgan (acting chairman) 
presiding. 

Acting Chairman Morcan. The committee will be in order. 

We have called the meeting today in executive session to hear some 
witnesses on the draft passport legislation. 

You will remember that last week we had an informal meeting and 
decided to hold this meeting this morning to decide the urgency of this 
passport bill. 

On July 7, the President’s message came up to Congress and it cer- 
tainly had an appeal of urgency. The next day the draft bill came 
up and was introduced by Congressman Keating. We also have the 
draft bill in the form of a committee print which is before you. 

Also before you is a list of questions on this passport legislation pre- 
pared by the staff. There is also a committee print of a study on 
passports and the right to travel prepared by the Legislative Refer- 
ence Service. It was prepared originally for the Un-American Activi- 
ties Committee in 1956 and we have had the Library of Congress bring 
it up to date. 

We have with us today two witnesses. First will be the Honorable 
Roderic L. O’Connor, Administrator, Bureau of Security and Consular 
Affairs, Department of State. 


STATEMENT OF HON. RODERIC L. O’CONNOR, ADMINISTRATOR, 
BUREAU OF SECURITY AND CONSULAR AFFAIRS, DEPARTMENT 
OF STATE 


Mr. O'Connor. Thank you, Mr. Chairman. 

Acting Chairman Morcan. Did you have a statement, Mr. O’Con- 
nor ¢ 

Mr. O’Connor. I do not have a formal statement. 

Acting Chairman Morean. You may proceed as you desire. 

Mr. O’Connor. Mr. Chairman, we are very glad to be here. 

I have with me Mr. Loftus E. Becker who is legal adviser of the 
State Department, because many of the matters involved in any such 
legislation are, of course, legal and constitutional. 
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I think perhaps the best way to proceed to explain to you why we 
feel this is such an urgent matter is to describe to you the situation in 
which we found ourselves as a result of the Supreme Court decision on 
June 16. 

First, a word about that decision. 

Since 1952, we have been denying passports to Communists or per- 
sons affiliated with the Communist Party. Under our regulations 
promulgated in 1952, that is. Those regulations went to the Supreme 
Court in two cases; the cases of Rockwell Kent and Dr. Walter Briehl. 
The decision in those cases was a relatively narrow one because we had 
refused to issue passports on the ground that those two gentlemen had 
refused to fill in the questionnaire, or that part of the questionnaire 
that was pertinent to our Communist regulations and they refused to 
fill in the questionnaire or to sign the affidavit, the questionnaire being 
in the form of an aflidavit. 

We had said in the State Department, “if you refuse to tell us 
about your Communist affiliations and won’t go forward with filling 
in the questionnaire, we will not issue a passport.” 

The Department’s position was upheld in the district and circuit 
courts, but overruled, as you know, by a 5 to 4 decision in the Supreme 
Court. The Supreme Court held in effect that our regulations calling 
for information as to whether people were Communists or affiliated 
with the.Communist Party had no statutory basis and that we were 
without authority to ask those questions and therefore without au- 
thority to deny passports on the grounds that the applicant was a 
Communist, or affiliated with the Communist Party. 

But the Court clearly pointed out that this was a lack of legislative 
authority which could presumably be cured by legislation. But in 
some extraneous language of the decision the Justice who wrote the 
decision, Justice Douglas, also made the point that any such legis- 
lative language would be looked at very carefully by the Court from 
the point of view of a constitutional question which he said the Court 
had not needed to decide in that case. 

Now, faced with that fact on June 16, we found ourselves in a 
position where we could no longer deny passports to members of the 
Communist Party or persons affiliated with it or persons whose activi- 
ties led us to believe that they were acting in concert with the Com- 
munist Party. 

To describe the situation then as we saw it, I think perhaps the 
easiest thing to do is to give you just a few brief statistics on the 
applications that we had pending in the Passport Office that were 
being scrutinized under the Communist regulations at the time of the 
decision. 

We had 65 such cases before us as to which derogatory information 
in our files had raised a question of Communist affiliation. 

In 34 of those cases there was information in our files that reflected 
membership in the Communist Party, some membership going back 
as early as the 1930’s, and several cases of membership that was cur- 
rent as of the time of the application. 

In six of the cases before us, there was at least some evidence in 
the files of a derogatory nature indicating possible espionage or sub- 
versive activities. 
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Twenty-five of the cases before us, the people, the applicant had 
taken the same position as Mr. Rockwell Kent and Briehl had, 
namely, that they had refused to fill in their applications on the 
ground "that they would not give us Communist information. 

We had to issue passports to all of those applicants because we felt 
the decision clearly stated that we had no authority to hold them up 
on those grounds. So we have now gone ahead and issued those 65 
passports, 

Now, since the decision, we have had as of last week, approximately 
70 applications as to which we had information that would have 
brought them under the Communist portion of our regulations, if 
those regulations were still in effect. 

There are 70 that have been filed since the decision. At least 25 
of those cases we had previously denied on Communist grounds, but 
these people now having been denied in past years under our regula- 
tions, now having read the decision or more likely having been in- 
formed about it by their attorneys, are back to claim a passport now 
which they were unable to obtain before. 

Fifty percent of those 70 cases that are now on file have informa- 
tion that indicates past membe1 rship in the party or other types of 
Communist affiliations and activities. In 3 of the 70 cases before us, 
there is at least some information in the file indicating espionage or 
subversive activities in favor of the Soviet Union. 

That is the factual situation, I might say, that faced us and does 
face us today. If we do not get any kind of legislation, we will have 
to issue passports to those 70 people. As a matter of fact, as of 
right now, if they should go to court and get an order, I feel they 
could compel us in all probability to issue them passports tomorrow. 

In other words, we might be able to hold on to those applications 
for a few days or conceivably a few weeks, but certainly not beyond 
that point. 

Now, as we looked at this situation, we saw a greater danger, not in 
the 65 that were pending or the 70 that have been pending since, but 
in what we can be certain will be a considerably larger number of 
applications from members of the party or persons afliliated with it 
in the future. 

The greatest benefit of having these regulations in our view has 
been the fact that they acted as a preventive. A member of the 
Communist Party did not wish to come forward and be forced to fill 
out an affidavit asking him whether or not he was a member of the 
party and what his activities in support of the Communist movement 
had been in the past. He knew that he ran the risk of perjury in 
having to fill out such an affidavit. 

No doubt attorneys have advised most of the members that fall 
into this category not to apply because they knew that our regula- 
tions were in effect and they knew that they would either be exposed 
and denied a passport or that they would be subject to perjury for 
having falsified their application. 

The cases that have come in to us and which have gone to court 
have, we feel, been very carefully selected by the attorneys for these 
gentlemen, to pick at our weak spots, so that we have felt right along 
that the real danger here, and the rear barrier that we had was ag: inst 
people who did not apply at all, because they knew there were rules 
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and regulations against application for members of the Communist 
Party. 

We ventured to predict, although prediction is always risky, that 

if we do not have legislation on this point in this session, that by this 
fall a very considerable number of hardened members of the Commu- 
nist Party, or underground members affiliated with it will have a 
sudden urge to travel abroad and that we think is the long-run 
danger, that the bars are now down and being down there is nothing 
to prevent every single member of the Communist Party or every 
single supporter of that party from traveling abroad. 

It was in recognition of that situation that we in the executive 
branch felt that some type of legislation was very urgently needed. 

In conjunction with the Department of Justice, we had drafted a 
bill which I understand Congressman Keating has introduced and 
which I believe is before you as a committee print, which seems to 
us to handle the situation in the best means that we could devise, hav- 
ing in mind always the very considerable constitutional and other 
legal problems involved in it. 

Essentially that bill would allow us to prevent people from going 
abroad or not to issue passports to people who had over a period of 
10 years evidenced a record of support of the International Com- 
munist movement whether or not members of the Communist Party. 

We feel that legislation that just said, “Do not issue passports to a 
member of the Communist Party” would be very unfortunate legis- 
lation because it would allow an applicant to resign from the party 
the day before he applied for a passport and we would still be, of 
course, powerless under such legislation to deny that passport. 

Similarly, of course, we would not be able t« prevent issuance to the 
large numbers of people who, though not members of the party, are 
affiliated or allied with it, or are doing its bidding. So that our legis- 
lation was ae reat in a broader context, trying to pick out people who 
were actively engaged in support of that movement. 

I think before this committee I need say very little in closing on why 
we are so convinced that the travel abroad of Communist, or Commu- 
nist Party supporters isa dangerous thing to the security of our coun- 
try and to the conduct of our foreign relations. 

I think the record is replete and there have been hearings before 
numerous committees of Congress showing the degree to which the 
Communist espionage apparatus relies on the travel of its agents and 
couriers and how any espionage apparatus relies upon and must have 
access to passports not only as a means of travel, but as a means of 
identification. 

I think I do not need to spell out to this committee in any way the 
dangers that the Communist apparatus represents to us abroad in the 
field of conduct of our foreign relations. Everything that they do 
is devoted to the sole purpose, really, of interfering with those rela- 
tions and turning them against us. 

Now it is said that there i is no such a great danger of couriers be- 
cause they always have available to them the diplomatic pouch. 

My answer, I think, - this line of reasoning is that there is no 
organization in the world, be it business organization, espionage or- 
ganization or political organization, that can operate except by means 
of personal contact. 
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There is no question that members of the different international 
parts of the movement must travel, must attend meetings, must go to 
agitate at various political gatherings, and must do a great deal of 
their business in person. 

We have an immigration law which says that members of the Com- 
munist Party from ‘abroad and supporters of the Communist move- 
ment should not come into this country so that the Communist couriers 
from Moscow are prevented from coming to Washington. 

By the same token, it seems to us that you have not thoroughly 
blocked this street if we do not have legislation on the books which 
does not allow American couriers to go from Washington to Moscow. 

I think, gentlemen, we will be delighted to answer any questions 
that you may have on either the legal or the policy or passport, prac- 
tical applicat ion of this bill. 

I think that is all that I wanted to say initially. We are very glad 
to be here. 

Acting Chairman Morean. Thank you, Mr. O'Connor. 

Mr. O'Connor, the last paragraph of the President’s statement says 
this: 

I wish to emphasize the urgency of this legislation I have recommended. 
Keach day and each week that passes without it exposes us to great danger. 

You believe that is a, 

Mr. O’Connor. Yes, I do, sir, for the reasons I have outlined. 

As of now a member of the party is quite free to travel abroad and 
I think we all know on the basis of our own past experience and what 
is on the record that there are in this group of supporters and party 
members considerable numbers of dangerous agents, a considerable 
number of people whose sole task it is to undermine our security and 
thwart our foreign policies, 

Acting Chairman Morean. Mr. O’Connor, could we restrict people 
at the present time who want to visit the Middle East now ¢ 

Mr. O'Connor. Yes, sir. We have had traditionally, really since 
the earliest days of the Republic, the Secretary of State acting for 
the President, exercising authority to declare certain countries in- 
valid for the issuance of passports. We did that in the Suez crisis, 
you may recall, for 3 or 4 countries of the Middle East last year, or 
perhaps a year and a half ago. We still have a number of Iron 
Curtain countries, for example. 

Acting Chairman Morean. Were they released on Syria? 

Mr. O’Connor. I believe it was last April they were released on all 
four countries in that area. That has been true historically in the 
cases of civil strife or war and it has been exercised where there has 
been famine, plague, flood and things of that nature. 

It. is basically designed under the obligation of the Government, to 
prevent citizens from going into areas in which it was felt they would 
be subject to great dangers or that we would be unable to assist them. 

Acting Chairman Morcan. Thank you, Mr. O’Connor. 

Mr. V orys. 

Mr. Yorys. Are those figures of 65 and 70 classified ? 

Mr. O'Connor. No, sir. 

Mr. Vorys. That is public? 

Mr. O'Connor. Yes, sir. We can give you a tabulation of it if you 
would like to augment your record. 
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Mr. Morano. Where is that figure ? 

Mr. ee That was 65 applications that we had pending at 
the time of the Supreme Court decision and then 70 that came in 
afterwards, as to which there was evidence to believe they were either 
members of the party or in some way affiliated with it or supporting 
it. 

Mr. Vorys. I would like to ask Mr. Becker about this sort of 
caveat issued by Justice Douglas that the law-making functions of 
Congress must be with standards established adequate to pass scrutiny 
by the accepted tests. 

Obviously you feel the standards that you have in the draft bill 
meet those tests. Has there been any test of an American Commu- 
nist’s constitutional right to travel ? 


STATEMENT OF HON. LOFTUS E. BECKER, LEGAL ADVISER, 
DEPARTMENT OF STATE 


Mr. Becker. There really has not been such a test because of the 
nature, as Mr. O’Connor mentioned, of the w ay in which these cases 
ame up. They came up where the people refused to sign an afli- 
davit. In those cases there was not actually a final decision that on 
all the facts of the case these people were Communists and should not 
be permitted to travel. There was only a refusal to go forward 
with the proceeding on the ground that they had not given the facts 
with respect to Communist affiliation. Therefore, what the court 
held was that we could not require that information for lack of 
statutory authority. 

Strictly speaking, it was not a decision on whether or not a Com- 
munist has a right to travel. There is an aspect of the decision, how- 
ever, that comes close to that because the court recognized that one 
can do things in a relative emergency situation that you cannot do at 
other times, but refused to recognize what we belive to be the case, 
that you must view people who are supporters of the international 
Communist movement in the context of the emergency situation in 
which we stand today, which is ag: frequently referred to as a 
cold war, and that is exactly what it is, because the way the movement 
is spreading throughout the a now is not so much by soldiers 
going across borders, but by infiltration into other Sone and we 
have some ve ry striking examples of the type of things we are talking 
about today. 

That is why we have put in the bill what we regard as some extremely 
important congressional findings of fact that we believe are based on 
our common knowledge as to the nature and operation of the inter- 
national Communist movement and conspiracy. 

Mr. Vorys. Well, what strikes me is that if an American citizen 
has a right to travel guaranteed by the Constitution—and I am not 
familiar with the decisions—that it would be the sole ground on 
which a passport without a statute could be denied, and if he had such 
a ground, then you could not pass a statute that would interfere. 

‘Mr. Becker. I see what you mean, Congressman Vorys, but my 
view of it is slightly different, to this extent: We have a number of 
constitutionally guaranteed rights and perhaps one of those that the 
courts are most zealous to protect is the right of free speech. It is, 
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however, universally recognized by the courts in passing upon that 
amendment that there are limitations that may be imposed upon the 
exercise of that right in the national interest. 

In other words, the right of an individual is not license, it is a right 
of free speech, but it does not go to inciting to riot or things of that 
sort. 

Now, this decision is interesting in the respect that the extent to 
which the right to travel can be circumscribed was not discussed by 
the court because it had no occasion to discuss that. At the beginning 
of the oral argument in this case, the Solicitor General conceded that 
there was a constitutional right to travel. 

Mr. Vorys. Let me interrupt you there. That is not spelled out 
like the right to free speech, or the rights against self-incrimination, 
but it is just drawn generally out of the Constitution ? 

Mr. Becker. It must be inferred specifically from the word “liberty” 
in the fifth amendment and that “liberty” has been interpreted appar- 
ently as including the right of locomotion. 

There are some decisions on that, the right of an American citizen 
to move about within the United States as you are undoubtedly aware. 
I am not aware of any decisions that pass on that as the right to travel 
abroad. 

Mr. Vorys. An American citizen’s right to locomotion is circum- 
scribed by the law at every traffic light. To me to talk about a con- 
stitutional right to travel that cannot be stopped in the public interest 
is puzzling to say the least. I am asking about it because I am con- 
cerned about it. 

Acting Chairman Morean. Mr. Zablocki. 

Mr. Zasiockti. If we are under the 5-minute rule, Mr. Chairman, I 
will yield my 5 minutes to the gentleman from Ohio for the purpose 
of pursuing his point. 

Mr. Vorys. As I say, I have not been practicing law or studying 
it much in recent years, but the idea that there is a right to travel 
abroad with which the Government cannot interfere at any time it 
is in the public convenience, whereas there is no such right to travel 
in this country, is perplexing to me. 

Could you comment on that ? 

Mr. Becker. We feel the same way. 

I might comment that there is one aspect of the bill that in our 
feeling is not in any way affected by the Supreme Court decision 
which related solely to the question of Communists because the Court 
apparently believed that communism is just a matter of belief. 

You will note on page 3 of the committee print, section 103 (6), and 
subsections (ii) and (ili) there, which would read, “Persons as to 
whom it is determined upon substantial ground that their activities 
and presence abroad or their possession of a passport would—” and 
then (ii), is “seriously impair the conduct of the foreign relations of 
the United States or (iii), be inimical to the security of the United 
States.” 

We think that the Secretary and the President actually have that 
power right now, that is a constitutional correlative of the power to 
conduct foreign relations and to ms uintain the security of the United 
States and that it would exist even in the absence of statute. 
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As you are well aw are in this excellent summary of “Passports and 
the Right to Travel,” the power to issue passports was exercised for 
a number of years without any statutory authority and we feel it 
still could be done. 

Now, people quite often ask, “Isn’t it possible that that is quite 
broad?” 

[ say it is broad and foreign policy is broad and the security of the 
United States is a broad thing. 

They say, “Well, can it not be abused ?” 

I suppose almost any power can be abused. 

I think it is relatively significant that aside from the Communist 
ases, although we have been exercising this power for many years 
since the beginning of our Republic, there are relatively few cases 
as to which—well, I know of none—maybe 1 or 2—as to which there 
has been any litigation, save for the Communist cases. It is the 
Communists who have been making all the trouble under this. 

As examples of the things we have in mind here, I was giving an 
example yesterday. If you have a Klaus Fuchs, who is extremely 
knowledgeable in the field of atomic energy, are you to say that the 
Government cannot work as a government and if he applies for a 
passport to go behind the Iron Curtain that you can refuse him a 
passport because it would be dangerous to the security of the United 
States ? 

We had, in fact, an extremely difficult case in that regard and 
that was the case of these two espionage agents with Polish names— 
Zlatovski—we did have word that they were espionage agents. We 
sought to hold back on a passport. We were not permitted by the 
FBI because they had not fully covered the conspiracy, to put that 
evidence before a court and, upon an indication that unless there was 
more evidence, we better issue a passport, we issued a passport. 

We had sufficient information while they were in France. We 
tried to make them return from France, but were unable to do so. 

That is a case where you are held powerless. That is why we have 
in this bill that you can use some confidential information during 
this determination. 

On the other hand, if you go over the review provisions, you will 
note that we have made an honest attempt, I think, in order to pro- 
tect the rights " persons against abuse. 

I noted—if may just refer to this rather interesting series of 
questions that ig have here, on page 2 under paragraph 11, there 
is an excellent series of questions as to what you can do. 

I have used the example of George Kennan, myself, in discussions 
within the Department in saying, “Certainly you might say that some 
of the things he said were contrary to the conduct of our foreign rela- 
tions, but no man in his right mind would refuse him a passport on 
that ground.” 

Again, I think you have the right of free speech abroad just as you 
have it in the United States, and the type of case where we would 
act to deny a passport is where a man wanted to go to Beirut today, 
or wanted to go to Lebanon and rabble-rouse on the streets against 
the activities of the United States troops who are there. 

Now, that is a different thing and it comes, I think, fairly within 
the “clear and present danger” rule, as laid down by the United 
States, 
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If we attempt in an extreme case to refuse a passport here, all the 
man need do is to go up to our own hearing board and ultimately to 
the courts and I have no doubt that on a case-by-case basis, a per- 
fectly rational rule will be worked out. 

As to these questions, almost any of them could be done unless 
those who administer the law exercise a degree of commonsense and 

restraint in doing it. 

Certainly in the cases where we have denied passports in recent 
years, we do not feel that we have denied them in extreme cases. We 
have denied them only in the cases where we felt there was some sub- 
stantial ground for action. 

Mr. Hays of Ohio. Will you yield for a question right there? 

Mr. Vorys. Yes. 

Mr. Hays of Ohio. In other words, what you are saying is that any 
of these things could be done and we would give permission for them 
to be done and the only deterrent would be the judgment of the then 
Secretary of State. 

Mr. Brecker. Yes, and I say that it is almost necessary for you to 
indicate some confidence in the Secretary in that area because the 
necessities of protecting foreign policy ‘with everything that that 
involves and security with everything that that involves means that 
unless you do give a degree of discretion within this area, you are 
going to circumscribe the power possibly in the very area where it 
is most important to our security because it is beyond the mind of 
man, I say, to foresee every contingency or every emergency that may 
arise in these areas. 

Acting Chairman Morean. Mrs. Bolton—— 

Mrs. Bouron. This is a kindergarten question: Exactly what 
danger do the traveling Communists create for us ? 

Mr. Brecker. They act as couriers. Their very possession of 
passport may be a danger for us because the United States passport 
is a very valuable thing to an agent of the Communist Party and it 
is not always the man who initi: ally receives the passport who uses it 
abroad and that man abroad receives all the respect that is due an 
American citizen. 

They assist at various Communist-front organizations abroad—the 
youth festivals, the various other Communist-inspired movements, 
those against our use of the atomic bomb, or our testing of the atomic 
bomb. ‘Those things may seem somewhat peripherial at times. What 
we fail to realize is that the American Communists who go to these 
things and engage in them, engage in them with representatives of 
the more unsophisticated countries who are presently our friends and 
allies but the net total of that association and activity is that we find 
these countries one after the other falling under the net of Soviet 
subversion. 

[ could go on for hours as to what it is but it is how that whole 
movement operates and I think that in various reports of committees 
of this Congress there is much more elaborate explanation of that 
than I could possibly give, offhand. 

Mrs. Boron. This bill is then focused on the Communists? That 
is the purpose, to prevent the travel of Communists ? 

Mr. Brecker. The basic reason the bill was brought up was because 


of these Supreme Court decisions which cut off any chance to stop 
the Communists. 
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Mr. O’Connor. Mrs. Bolton, on your earlier question there is ample 
evidence I think to indicate that the breaking down through legal 
means of our passport regulations is in fact one » of the principal aims 
of the Communist Party in the United States. They are concen- 
trating on it and they are skillfully manipulating their cases to break 
down not only this area of internal security controls but, as you know, 
other areas. 

There has been an illustration recently of what Mr. Becker was 

talking about, agents traveling that got a lot of publicity. This Boris 

Morros, the gentleman from Hollywood who was actually a double 
agent for the FBI in the Soviet espionage apparatus some years ago 
and he had an article in the Saturday Evening Post which was quite 
accurate, and it described the many trips he “made for briefing and 
instruction to the Soviet Union and to Europe. It is an indication 
of the fact that you just can’t do business in any kind of a classical 
espionage operation without being able to deal with people person to 
person and that particular story is an illustration of that. 

Mr. Vorys. Would the gentlewoman yield? 

Mrs. Bouton. Yes, indeed. 

Mr. Vorys. On this right to travel abroad compared to the consti- 
tutional right of an American to travel at home, when it comes to dele- 

gation of powers, every one of us are subject to the delegation of police 
power to an electrical machine in a traffic light. It has no more dis- 
cretion than a machine. So many seconds, then zip, it changes. And 
if you violate the rules laid down by that machine, you can get fined— 
maybe go to jail. 

I certainly would want to be careful about the amount of dis- 
cretion we give, but if our right of travel at home is subject to that 
sort of delegation, to a machine, why, the right of travel abroad is 
subject to delegation of powers to the Secretary of State to regulate, 
in the interest of public safety. 

Acting Chairman Morean. Mrs. Kelly—— 

Mrs. Kexiy. Thank you, Mr. Chairman. 

Mr. O’Connor, if this bill is passed, we will give the Secretary of 
State the right to determine the loyalty of a citizen ? 

Mr. O’Connor. That is almost basic to the issuance of a passport 
to anybody, because until the applicant can substantiate his claim to 
citizenship he isn’t eligible for a passport. 

Mrs. Ketry. I know, but most of these people have citizenship or 
good standing in the United States. 

Mr. O’Connor. Yes; that is true. 

Mrs. Kettry. Is there no law which we can place on the books, or 
resort to, to claim that they are not loyal to the United States prior 
to making the passport the determination ? 

Mr. O’Connor. That would presumably involve some sort of legis- 
lation outlawing the Communist Party or something of that nature. 
I think that is more in your province than mine. It would have the 
effect. obviously if they had no status as citizens, it would have the 
effect that they couldn’t get a passport. 

Mrs. Ketxiy. What I want to know is what responsibility has our 
diplomatic or consular service to citizens abroad ? 

Mr. O’Connor. We have the responsibility of protecting them. Of 
course, that is a basic governmental responsibility. 
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Mrs. Kentiy. Who has the responsibility if a citizen goes to a coun- 
try which we do not recognize, or let’s say behind the Iron Curtain, is 
it the diplom: itic or consular s service nearest that country ? 

Mr. O’Connor. Yes; or as in Communist China, for example, for 
diplomatic contacts we use the British representatives there. In the 
case of these prisoners I believe we used the Indian representatives. 

Mrs. Ketty. Do you mean we use the British or Indians for the 
protection of American citizens? 

Mr. O’Connor. They make contacts in our behalf. That is about 
the best we can do and in some cases you even have to use the Inter- 
national Red Cross, which has no standing; but traditionally in a 
country where you et do not have representatives or do not recog- 
nize, there is usually a caretaker arrangement with some third power 
who more or less asda your affairs. It doesn’t mean they are going 
to do you very much good in terms of protection of your citizens but 
they keep your property and take over certain legal responsibilities. 

Mrs. Keiy. I am thinking of physical protection. 

Mr. Brecker. May I add one thing: There is no general rule. For 
example, I know recently there have been some cases where our people 
in Paris were making informal contacts with an Iron Curtain country 
on behalf of certain American citizens. They did not amount to a 
recognition of the country. We had to watch out for the kind of 
contacts we had but we will use any means we have to make contact, 
informal or formal. 

Mr. O’Connor. There is no question, Mrs. Kelly, that in the ab- 
sence of our diplomatic or consular personnel, the degree of protec- 
tion which we can give American citizens is very sharply reduced, 
if not to the vanishing point. 

Mrs. Ketuy. Is there any possibility of the question of giving a 
passport to one at their own risk ¢ 

Mr. O’Connor. That suggestion has been made to us a number of 
times. We have considerable doubts about it. I think Mr. Becker 
could comment on it in a strictly legal manner. 

Mr. Becker. It is both legal and practical. In fact, we feel that 
an American citizen can’t really waive the protection of his country 
and as a practical matter we can’t allow him to waive it because it 
amounts to giving what you might call a hunting license on American 
citizens. It is notice to a foreign country that the United States is 
not going to exercise every effort that it can make to protect the lives 
and interests of its own citizens and we think that it is a bad policy 
for the United States to say publicly to the Iron Curtain countries or 
any others, “Here is a group of wh: at you might call prescribed Ameri- 
can citizens, of their own free will.” 

As a practical matter you know very well, too, if one of those Amer- 
ican citizens who has waived the protection of the United States goes 
behind the Iron Curtain and they put him in prison and start exer- 
cising pressure on him, that we will be receiving letters, you will be 
receiving letters, everybody will be receiving letters and our attitude 
is that in those circumstances we would use every effort that we could 
to protect him. 

Acting Chairman Morean. The gentlewoman’s time has expired. 

Dr. Judd 

Mr. Jupp. Thank you, Mr. Chairman. 
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Suppose it is accepted that there is a right of a citizen to travel 
wherever he wishes, comparable to the rights guaranteed in the Bill 
of Rights. Is there or is there not any obligation on the part of the 
United States Government to help a citizen travel when it is against 
its own vital interests / 

There is a difference between the right to travel and the right to 
demand that the United States facilitate the travel against its own 
interests. 

The first I might go along with. The second I don’t see at all. 

Mr. O’Connor. Dr. Judd, one of the difficulties here is that under 
the present state of the national emergency and its relationship with 
the Immigration Act that you have to have a passport in order to 
leave the country, other than to the Western Hemisphere, so that the 
passport has, under a combination of circumstances today of a national 
emergency, become an exit permit from the United States, except for 
the Western Hemisphere, and the Supreme Court put a good deal of 
stress on that fact. They said the political aspects of the document 
were secondary. What this really is, is an exit permit. So it raises 
more acutely the question of travel. 

Mr. Jupp. Do you mean to say if somebody goes up to the Inter- 
national Airport on Long Island to go to Britain, he is checked by the 
police and can’t go if he doesn’t have a passport / 

Mr. O’Connor. That is correct 

Mr. Jupp. I don’t believe in that. I think he should have a right 
to go, but I don’t see how he can demand that the Government give 
him a passport. 

Mr. Morano. How is he going to get back / 

Mr. Jupp. That is up to him. We don’t have to facilitate his travel 
against our own interests. I don’t think we ought to deny his right 
to travel on his own. 

Mr. O’Connor. The exit feature of the passport was, I think, in 
the First World War, then in the Second World War, and then under 
the national emergency of 1952, which was actually an extension of 
the 1950, that applic ation of travel controls came on again as a result 
of wartime emergency situation. 

Mr. Jupp. Is that a result of war powers legislation that we passed ? 

Mr. O’Connor. Yes, sir. It is my recollection that the 1950 declara- 
tion having to do with Korea—then when the Walter-MecCarran Act 

came in there was a new declaration under that act making a similar 
finding and we haven't been out of the national emergency since. 

Acting Chairman Morean. Dr. Judd, that went through this com- 
mittee June 21, 1941. 

Mr. O’Connor. The original measure. 

Mr. Jupp. I knew the control existed in wartime and, of course, 
your argument that we are at war in every real sense is a valid one. 
A government cannot survive if it can’t find ways of dealing with 
threats to its survival that take an unorthodox form. Heretofore we 
always had to have the legislature enact a document saying, “We are 


now at war. 

Now, a government is gone in Iraq before anybody bothers to issue 
the declaration. We can’t allow ourselves to be bound by historical 
precedents and technicalities that can lead to our destruction. 
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On the question that Mrs. Bolton raised about what is the real dan- 
ger in travel by Communist supporters, isn’t it true that it is such 
travelers who hold the Communist conspiracy together and it can’t be 
held together effectively without travelers ¢ 

Mr. Becker. Yes. 

Mr. Jupp. There is a lady here in town whom a good many of you 
know who was one of the chief couriers of the Soviet Union to Com- 
munist China. She was a British citizen. She traveled on a British 
passport. She never carried a Communist document. She would go 
to Moscow and memorize all the instructions in great detail. Then 
she traveled as a journalist under British passport to China and there 
transmitted the instructions from Moscow. 

They had no communications by mail. They wouldn’t trust the 
mails. They only transmit orders by the visits of travelers. 

When we talk about national communism, if there is such a thing, 
some people say it is not so bad. But international communism is ad- 
mittedly dangerous and it is travelers who hold it together. It couldn’t 
become a threat without travelers. 

I have no further comment. 

Acting Chairman Morgan. Mr. Hays. 

Mr. Hays of Ohio. You say this draft bill that is before us was 
drafted in your Department, is that right / 

Mr. O’Connor. It was drafted jointly in close consultation with 
the Department of Justice, also. 

Mr. Hays of Ohio. You thought you would have to come up to 
this committee with it, didn’t you? 

Mr. O’Connor. We knew we would have to come to Congress, yes. 

Mr. Hays of Ohio. Why did you give it to some other C ongress- 
men from another committee before you ever advised this committee 
that the bill was in existence ¢ 

Mr. O'Connor. I confess I don’t know how that came about. 

Mr. Hays of Ohio. I think it would be a good idea if you found 
out how it came about because some of us on this committee don’t 
like it very much. It was an affront to the Chairman for one thing 
and to the committee as I see it. 

Mr. O’Connor. I am afraid I am not in a position to comment 
on that, sir. I certainly regret it, if it turned out to be an affront 
to anybody. 

Mr. Hays of Ohio. You talk about having derogatory informa- 
tion in your files. Where do you get this information? Is it cus- 
tomary when someone applies for a passport that you ask some 
agency, the FBI or somebody for information about it ? 

Mr. O'Connor. Normally, because we have such a great volume, we 
don’t ask for information unless we have in our files, and in the 
central files I think they have cards on about 20 million American 
citizens, that reflects any derogatory information which may be in 
any of the national security agencies of the Government. Of course, 
principally the FBI, but that would include all kinds of other 
agencies, Immigration Service and the like. 

If anything of a derogatory nature shows up in this checklist 
that we have, we then, depending on the nature of it, may go back for 
a more up to date, or to make sure that we haven’t missed anything. 
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Mr. Hays of Ohio. Is this derogatory information evaluated or 
is it just anything that comes in? 

Mr. O’Connor. It is very carefully evaluated and ultimately, of 
course, it goes through the whole review process of our hearing 
board and all the rest of it. But in the first instance before we give 
what is called a tentative denial, it is evaluated at at least three 
levels of the passport office and in most instances by myself or my 
deputy. 

Mr. Hays of Ohio. Well, if this information is so carefully evalu- 
ated, then why do you want this paragraph on page 10, starting with 
line 8: 

If the Secretary deems it necessary in the interests of national security 
or the conduct of foreign relations, and so certifies he may also consider addi- 
tional information, available to him as Secretary of State, which cannot be 
made known to the individual, either by résumé or otherwise. 

Doesn’t that violate a fundamental principle of American de- 
mocracy that you have a right to face your accuser and have a hear- 
ing on whether or not what he says is valid ? 

Mr. O'Connor. I think the purpose of that particular section is that 
it is felt that the Secretary of State in his capacity as the person con- 
ducting our foreign relations, upon delegation from the President, 
may have access to intelligence information, or indeed political infor- 
mation to which only he personally may be privileged. He may have 
gotten it from the Prime Minister of England or it may be such a 
sensitive source of intelligence that it hasn’t been revealed down the 
line, and that in that capacity he is a repository, you might say, of 
information which is not found elsewhere. 

Now, Mr. Becker can comment better than I on the constitutional 
features of this, but that is the political reason that this is written this 
way. 

Mr. Hays of Ohio. I am not a constitutional lawyer, but if that 
doesn’t violate the Constitution of the United States then I don’t know 
what does. I can’t think of any language you could write into a bill 
which would violate it if that language doesn’t. 

Now, I have another question—— 

Mr. Becker. May I make a comment on that, Mr. Hays? 

Mr. Hays of Ohio. If I have time we will come back to it, but I 
would like to ask this question first: You made a statement a little 
bit ago, Mr. O’Connor. You said countries one after another fall un- 
der Communist domination because of Communists traveling abroad, 
and you link that up with recent events. 

Now, you certainly don’t think that the events in Lebanon and Iraq 
had anything to do with anybody traveling abroad from this country, 
do you? You are not trying to excuse our shortcomings and f: vilures 
to act over there and blame it on something like American 
Communists? 

Mr. O’Connor. I wasn’t attempting any excuse or comment on what 
is happening in the Middle East. I think this question of Communist 
couriers is a contributing factor to all that is going on today, which 
is directed at us by the Soviet Union. I think this subversive and 
underground method of their apparatus is contributory to what is 
happening in the political or indeed the military field and I think in- 
creasingly today the Soviet Union and its various organs are relying 
on subversion and espionage of one sort or another. 
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Acting Chairman Morean. The gentleman’s time has expired. Mr. 
Selden. 

Mr. Sevpen. I note that in section 103 you have listed a number of 
categories under which passports will be denied. 

Is there any present statutory authority under which passports 
can now be denied under those categories # 

Mr. Becxer. Yes. The way it comes about is this, is that the 
Supreme Court in the Kent and Briehl cases indicated there were two 
general classes of cases in which passports had practically always 
been denied and they found a congressional approval of that adminis- 
trative practice by the reenactment of the basic passport bill to issue 
or deny passports, and the one category was that of citizenship and 
the other category was that of violations of law. So a number of 
these I think you can say are by administrative practice apparently 
approved by reenactment of the law by Congress within the power 
right now. 

‘Mr. Sevpen. If it is in the law at the present time, and hasn’t been 
overruled by the court, would there be any connection between that 
and the Logan Act? Are you familiar with the Logan Act? 

Mr. Brecker. Yes, I am familiar with the Logan Act. I don’t 
think we have often been requested that there should be a prosecution 
under that act. Although it has been on the books since the 18th 
century there has never been a prosecution under it. 

Mr. SevpeNn. It has never been tested then 

Mr. Becker. That is right. 

Mr. Sevpen. It would seem to me that under the wording of the 
Logan Act a source of statutory authority might be found to deny 
a passport. 

Mr. Becker. I see what you mean, yes. 

Mr. Hays of Ohio. I have just been handed a note by one of the 
staff and they say, 

According to the FBI, it does not evaluate the reliability of information 
secured from informants. Only the reliability of the informant himself. 

Mr. oe The FBI traditionally does not evaluate any in- 
formation. I did not mean to suggest that it did. 

Mr. Hays of Ohio. Who does evaluate your information then? 

Mr. O’Connor. We make it in the Department, sir. 

Mr. Hays of Ohio. There is one other question: You said one of 
the great dangers was that the man who initially receives the passport 
is not always the one who uses it abroad. 

Now, I have read a good many of these stories like Morros and 
others, and they always tell of these elaborate printing offices that 
the Communist regime has set up abroad to just fake passports for 
anybody. 

Don’t you think that is a greater danger than that they will get 
an American passport and alter it? It would be better just to make 
a new one, wouldn’t it? 

Mr. Becker. All I can say about that is that in the first place 
they don’t always alter it. All I can say about the C ommunist evalu- 
ation: If you go in the black market abroad there 2 a very high value 
on a genuine United States passport. After all, it is genuine. 

Mr. Morano. How many types of passports z we issue? 
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Mr. O'Connor. There are three. The general passport, the special 
passport, which goes to Government employees, and the diplomatic 
passport which goes to diplomats, as to which there is a long list of 
definitions. 

Mr. Morano. That is what I would like to have submitted for the 
record. <A list of definitions for these so-called diplomatic pass- 
ports that we issue. 

Mr. O’Connor. All right, sir. 

(The information is as follows:) 


Diplomatic passports may be issued to persons in the following categories : 

1. Presidents and Vice Presidents of the United States; and Presidents- and 
Vice Presidents-elect. 

2. The Chief Justice of the United States. 

3. Secretaries of State; Under Secretaries of State; Assistant Secretaries ; and 
other officers of the Department of State proceeding abroad on oflicial business. 

4. Ambassadors Extraordinary and Plenipotentiary. 

5. Envoys Extraordinary and Ministers Plenipotentiary. 

6. Foreign Service officers; such as secretaries of embassies and legations, con- 
suls general, consuls, vice consuls, student interpreters. 

7. Foreign Service Reserve officers whether or not they have diplomatic or 
consular titles ; e. g., public affairs officer, economic counselor, adviser on shipping, 
et cetera. 

8. Foreign Service Staff officers with the titles: 

(a) Consul. 
(b) Attaché or assistant attaché (at a diplomatic mission). 
(c) Consular attaché (at a consular post). 

9. Diplomatic couriers. 

10. Attachés representing other departments who are attached to American 
Foreign Service offices abroad, such as military and naval attachés, assistant 
military and Navy attachés, attachés and assistant attachés of Treasury, Agricul- 
ture, Labor, et al., when foreign countries have agreed to accord diplomatic status 
to such officers. 

11. Doctors who are commissioned officers of the Public Health Service assigned 
to permanent duty in American Foreign Service offices. This category does not 
include Public Health nurses even though they are commissioned officers. The 
Public Health nurses receive special passports. 

12. Persons traveling as delegates to an international conference of a diplo- 
matic nature. (This conference category may be extended beyond delegates if 
conference needs so require. ) 

13. Personal representatives of the President; e. g., in 1943 the following desig- 
nation was used: Personal representative of the President of the United States 
at the American Mission, New Delhi, India. 

14. Members of an official mission of a diplomatic character, e. g., International 
Cooperation Administration (ICA) missions. Issuances may be limited to cer- 
tain top officials only. 

15. Wives, unmarried daughters, and dependent sons without occupation who 
are members of father’s household of persons listed in the preceding paragraphs 
except diplomatic couriers—and certain persons who are members of the officer’s 
household, or are traveling to become such members. The term ‘“‘members of the 
household” means any one whose permanent place of abode is with the officer, 
and who is living with him at his post, as a relative or a servant. 

16. As a matter of courtesy, diplomatic passports may also be issued to former 
Presidents, their wives, widows, and unmarried daughters, to former Vice 
Presidents and their wives, to former Secretaries of State and their wives, and to 
career ambassadors of the United States, retired, and their wives. 


Mrs. Boiron. Would it be possible to have a few suggestions as 
to what is covered by a 7 eae passport ? 

Mr. Morano. A Member of Congress is so covered, for one. 

Mr. O’Connor. All Government employees and whether permanent 
or temporary. Normally a diplomatic passport is to people going 
abroad specifically for negotiation with a foreign government. . 
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Mr. Morano. Mr. Becker, the Constitution does not expressly pro- 
vide for the right to travel, does it? 

Mr. Becker. No; it does not, sir. 

Mr. Morano. And the right to travel then—where does the term 
itself originate if it is not expressly in the Constitution ? 

Mr. Becker. It is inferred from the term “liberty” as used in the 
fifth amendment. 

Mr. Morano, Then in your opinion it would not be unconstitu- 
tional to enact a law which would circumscribe in some degree the 

right to travel ? 

Mr. Becker. That is correct. 

Mr. Morano. Now, we have two types of citizens in the United 
States. We have a naturalized citizen and an American citizen born 
here. 

Is there any difference in the issuance of a passport? Does the 
American native-born citizen have more rights or less rights—I mean 
more rights than the naturalized citizen ? 

Mr. Becker. There is no difference. There is no distinction be- 
tween the two in that regard. 

Mr. Morano. Mr. Chairman, may we have order here? 

Mr. Becker. If naturalized citizens stay a certain period abroad 
without returning to the United States, they may lose their citizen- 
ship. But we m: ake no distinction on issuing passports to them except 
that a passport may be limited in time to the period where that citizen 
may remain abroad without losing his citizenship. 

Mr. Morano. Do you circumscribe a passport of an American 
citizen, restricting him to travel in one country or more than one 
country ¢ 

Mr. O’Connor. Occasionally we do; yes, sir. Today there are 
generalized restrictions in all passports. 

Mr. Morano. Where do you get that right? Has the Supreme 
Court overturned that right? 

Mr. O’Connor. No, sir; that right has never been tested by any 
courts. 

Mr. Morano. So you do have a right that has never been tested to 
circumscribe the travel of an individual to a special country ? 

Mr. O'Connor. Yes, sir. 

Mr. Morano. Now, Mr. Becker, you said if this legislation were 
enacted you would adopt a rational set of rules under which you 
would operate. 

Is there any reason why you could not enact that rational set of 
rules in order to remove some of the criticism of this bill ¢ 

Mr. Becker. You could put some of the rules there, but I do not 
think you could devise a set of rules that would take care of all the 
contingencies that arise in this area. You probably could indicate 
some general categories. 

Mr. Morano. The point is, we have strong criticism against this 
bill because of the blanket authority it gives to the State Department 
to deny a passport, even for some frivolous reason, to a legitimate 
American citizen who wishes to travel abroad. 

Acting Chairman Morgan. Mr. Adair 

Mr. Apatr. Mr. Chairman, I have one question, general in nature. 
If this law should be enacted in essentially the form in which it is 
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presented here, would you then be in the position in which you were 
with respect to the issuance of passports prior to the Supreme Court 
decision, or in your judgment would the Department have greater 
control over the issuance of passports ? 

Mr. O’Connor. I think we would be in approximately the same 
position. 

Mr. Apatr. It is your desire to put yourself in the status in which 
you previously were / 

Mr. O’Connor. Yes, sir. There are some differences in the language 
of this bill and our regulations. 

Mr. Apatr. That is why I said in general. 

Mr. O’Connor. In general we would be in the same position; 
yes, sir. 

Mr. Aparr. And that is the policy behind the drafting of this 
legislation / 

Mr. O’Connor. And that is the reason for our coming up here in 
such a hurry; yes, sir. 

Mr. Apatr. Thank you, Mr. Chairman. 

Acting Chairman Morean. Mr. O’Hara? 

Mr. O’Hara. Why is it that you do not want any court review ? 

Mr. O’Connor. I do not think we take the position we want no 
court review, sir. Any applicant who has been denied a passport 
clearly has the right to go to court and indeed they have gone to 
court. 

Mr. O'Hara. So that you understand me: The bill states that the 
passport may be denied by the Secretary of State for reasons that 
he is not compelled to disclose. The bill provides for court review, 
but only in the United States District Court for the District of Co- 
lumbia. Mark you, not any district court; the district court where 
the applicant resides is not made available. Now let me read the 
language of the bill : 
shall have jurisdiction to review any final determination of the Secretary of 
State under section 303 of this act to determine whether there has been com- 
pliance with the provisions of this act and of any regulations issued thereunder. 
In any such proceedings the court shall have power to determine whether any 
findings which are stated to be based upon the open record are supported by sub- 
stantial evidence contained in that record, but as to the findings stated to be 
based on the closed record the court shall accept the résumé or certification by 
the Secretary or the Board as supporting such findings 

The meaning of this is crystal clear. It shuts t 7 door in the face of 
the applicant as ¢ ompletely as legal language can do it. If the Secre- 
tary of State certifies that the evidence, never made known to the ap- 
plicant, is confidential, the court has to accept it and base its finding 
on something the court has never seen, let alone examined. 

Mr. Becxer. That depends upon whether or not it is constitutional 
for our Government to protect itself, because, as I pointed out to you 

earlier, there are espionage cases involved here, in which you cannot 
put the evidence on the record because the damage done would be 
much more serious to the United States than withholding the evidence. 

Now, we feel that under those circumstances this Government should 
not be powerless to withhold a passport if it feels that it has legitimate 
grounds for so doing. 

You will note in an earlier provision we provide for a fair résumé 
of the information that is not put in the open record, so the man is 
not entirely uninformed. 
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Mr. O’Hara. The bill clearly states that on the certification of the 
Secretary of State even a résumé is not required. I am very much 
concerned over that. 

Mr. Brecker. May I point out on page 9, subsection 302 (b) : 

In order to protect information, sources of information, and investigative 
methods, disclosure of which would have a substantially adverse effect upon the 
national security or the conduct of foreign relations, the Board may at any time 
consider oral or documentary evidence without making such evidence part of the 
open record. The Board shall furnish a résumé of any such evidence, and shall 
certify that it is a fair résumé. 

Mr. O’Hara. Please read all the language in the bill and you will be 
forced to accept the truth of my statement. Would it not be possible 
for the Secretary of State to deny a passport to anyone, and his real 
reason might be that he had a grudge over a social slight or a business 
or political difference? He would not have to present any evidence. 
He merely say, “I have got something that is confidential.” Then the 
man goes to court in the District of Columbia and the court has to 
accept the certification of the Secretary of State that he made the 
denial because of something so confidential that he cannot reveal it. 
Now, is that not possible? Yes or no. I am not saying it will 
happen, but is it not possible? 

Mr. Brecker. I do not think it is possible that a man who is the 
Secretary of State of the United States, with the responsibility he has, 
will ever make such a determination. 

Mr. Hays of Ohio. That is not the question he asked you. You 

‘e saying you do not think any Secretary of State will ever do this. 
He asked you, do you not think under the law you are giving him 
the power to do it and you cannot answer that any way ‘but “Yes.” 

Mr. Brecker. I do not think a fair interpretation of this law is that 
he have that power. I think that is an incorrect interpretation of 
the law. 

Mr. O’Hara. It is the law itself as this bill as now drafted would 
make it. 

Mr. Becker. You are interpreting the security of the United States 
in those terms and I think that that is an unjustified assumption. 

Mr. Hays of Ohio. You say right on page 11— 
as to the findings stated to be based on the closed record the court shall accept 
the résumé or certification by the Secretary or the Board as supporting such 
findings. 

That is not even a résumé, 

Mr. Becker. You asked me about power and my answer is on page 
9, 

Mr. Hays of Ohio. Your answer is not altogether on page 9, be- 
cause the language on page 11 is overriding. 

Mr. Proury. Mr. Chairman, going back to Mr. O’Hara’s question, 
would it be possible in any way to make this secret information avail- 
able to the court ? 

Mr. Becker. You run into a difficulty that the courts themselves 
run into because of the very nature of intelligence information, which 
is quite often quite a web. The evaluation of what A is doing here 
may depend upon some information that seems to be entirely un- 
related, and when you start going into it before the courts, the courts 
have invariably taken the position—and there are decisions on the 
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point both in the field of foreign relations and in the field of in- 
telligence—that the court is not capable of passing upon such in- 
formation. It is a political decision. 

Mr. Provry. Then the answer to that would in general be “No” 

Mr. Becker. That is correct. 

Mr. Proury. Would you object to deleting the following on page 
3, line 12, under (ii) : “seriously impair the conduct of the foreign 
relations of the United States’? It seems that (iii) would cover 
that and make it a little more restrictive. 

Mr. Becker. I think there are things that will seriously impair 
the conduct of foreign relations that are not necessarily related to 
security. 

Mr. Proury. I have another question. What do you mean, or 
how would you interpret, “recently terminated membership in the 
Communist P arty” in terms of years? 

What about a man who was a member back in the early thirties? 

Mr. O’Connor. There has been one case on that, Mr. Prouty. The 
District Court ruled that we could not go back 15 years. There are 
a number of other cases pending of a less number of years. That 
is why we really hit on 10 years. You will notice that the actual 
provision is the record over the last 10 years, whether or not a mem- 
ber of the Communist Party. We recognize that you cannot go 
back indefinitely and we picked 10 as a reasonable period, 

Mr. Provury. But this does not apply entirely to members of the 
Communist Party. It might apply to some who have never been 
Communists, but who perhaps have publicly supported, in whole or 
in part, the party line. Is that not correct? 

Mr. O'Connor. Yes; and then the question again would be whether 
or not he terminated those activities, whether or not a member of the 
party, within the last 10 years. 

Mr. J ACKSON. Will the gent leman yield fora quest Lon ¢ 

Mr. Proury. Yes. 

Mr. Jackson. Assume that : man whose known membership in the 
Communist Party exceeded a 10-year period, but within the last year 
he has been asked before an appropriate committee or commission of 
government whether or not he is still a member of the Communist 
Party and he declines to answer and vives for his reason his consti- 
tutional claim. 

Mr. O’Connor. Presumably that would all be a part of the 10-year 
record to which we would address ourselves. 

It says “whether or not a member or former member of, or affiliated 
with, the Communist Party, knowingly engages or has engaged, 
within 10 years prior to filing the passport applic ation, in activities 
in furtherance of the international Communist movement.” 

In our view we would take a look at the total record and try to reach 
a Pag een 

Mr. Jackson. One more question, if I may: To what extent did the 
action . the Congress in passing the bill correct the Jencks decision / 


Mr. O'Connor. You are quite right in pointing out that not only 


the courts, but the Government, and particularly the Department of 
Justice, has been seized with this question of how much information 
to reveal on the record. This is their best formulation, actually. 
They gave us, based on their experience in the cases they have argued— 
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their best formulation of what would be sustained by the courts on this 
matter of secret evidence. 

Mr. Jackson. Is this in the light of the action in the Jencks case? 

Mr. O'Connor. I think that is a fair statement; yes. 

Mr. Zasiockt (presiding). Mr. Coflin. 

Mr. Corrin. With regard to the 10-year requirement, Mr. O’Con- 
nor, supposing you have a fellow who, 10 years ago, was a member of 
the party or worked with it, but his 10 years are up, maybe he had a 
fairly horrible record, too, or an active record, and his 10 years are up. 
Do you pick him up then under (6), in section 103, that is, on the basis 
that traveling abroad would be inimical or seriously impair our con- 
duct of foreign relations, or what happens to that man after the period 
of time runs out ¢ 

Mr. O’Connor. I think, in our view we would have to give that man 
a passport because we do not believe we can sustain a burden of going 
back indefinitely. We think we have to set some limit on it. We 
know the courts have specifically said 15 years is too long, and we 
believe there must be a limit set some place. You cannot deny a pass- 
port to a man indefinitely if he did something in his youth. 

Mr. Corrin. I would like to just ask a specific question which I 
think gets back to Mrs. Bolton’s earlier question. In the Kent case, 
this Kent was an artist who wanted to go abroad. Now, was he or is 
he a Communist ? 

My question is: What was the fear of your Department as to what 
his activities would lead to? 

Mr. O'Connor. There is a good deal of evidence to the effect that he 
is a Communist. He has participated in the past—and I have got 
some information on him here some place—in a seakaaa of peace 
rallies and the like abroad, where he has made strictly Communist- 
line speeches. There is a good deal of evidence as to his heavy 
contributions to the party. 

I would not say that any of these were so conclusive that we can 
necessarily prove them in court, but the record is a long and full one 

Mr. Corrin. My question is, taking him as a specific case: What do 
we fear from his travel abroad ¢ 

Mr. O'Connor. Well, I think he is an example of, if not a member 
of the party, certainly a sympathizer or fellow traveler who is ex- 
ceedingly active in a wide variety of politic ‘al organizations, rallies 
and the like, in the intellectual circles both here in this country and 
internationally. He obviously has a very considerable standing as an 
artist and by appearing on these platforms abroad and parroting the 
Communist line, he lends himself to exploitation in intellectual circles 
which is, of course, one of the circles that the Communist Party is 
most active in. 

I think when he goes into these countries and represents these 
views and misrepresents his Government policies and misrepresents 
what his own Government is doing, that he definitely contributes to 
the distortion of the picture of America abroad, which is the Com- 
munist Party’s stock in trade. 

Mr. Corrin. Now, where do you draw the line between someone 
who might go over who would, from your point of view, distort the 
picture of our policy by being highly critical? Suppose Congressman 
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Blank goes abroad and makes a firm statement very critical of a par- 
ticular act. Where is the dividing line between those two cases ? 

Mr. O’Connor. I think there is a clear difference between—lI do not 
even like to use Congressman Hays as a hypothetical case, but I think 
there is a clear difference between a man’s record that would bring 
him under the Communist part of our regulations and who led you 
to believe his activities and motivations are Communist-dominated 
and that his criticisms and activity will be in that light and accord- 
ing to that particular belief and persuasion. 

There is a great difference between that and a man such as indeed 
would be any Congressman who exercises his free right to criticize 
any aspect of our policy. 

Mr. Corr1n. Just one final question. Of course, you have to admit 
that keeping Kent here still gives some propaganda value to the enemy. 

Mr. O’Connor. Yes, sir. I recognize there is some difference of 
opinion when you hold up somebody like Kent, or Robeson, whether 
there is a net propaganda disadvantage by the very fact that you 
hold him up. 

I confess myself that I firmly believe that those who arrive at the 
assessment that there is a net disadvantage are not aware of the 
actual facts of what these people do abroad and the fact that they go 
for that specific, disciplined purpose. 

However, there is an exceptionary clause in this bill which, if there 
was a clear case of preventing somebody from going, gave you a net 
disadvantage, the Secretary would have exceptional authority to let 
him go. 

Acting Chairman Morean. Congressman Bentley. 

Mr. Benttxy. Mr. O’Connor, if this law were on the books and a 
person had previously been denied a passport because of Communist 
affiliation and then traveled to a country in the Western Hemisphere 
where a passport was not required, would he be in violation of the 
law ? 

Mr. O’Connor. Do you mean if in the interim he traveled ? 

Mr. Bentiey. If he was denied a passport to go to Europe, but then 
went to Canada or Mexico, would he be in violation of the law? 

Mr. O’Connor. No, sir. 

Mr. Bentiey. Suppose he went then from that particular country 
and without reentering the United States to a European country 
which permitted him to enter without a passport. Would he be 
violating the law ? 

Mr. O'Connor. Yes, he would be under the penal provisions of this 
law—I am not certain that Iam right about that. 

Mr. Becker. I think he probably could be brought under the pro- 
visions of the Nationality and Immigration Act. 

Mr. Bent ey. How $ 

Mr. Becker. Well, leaving the United States to an area where no 
passport is required is all right. Once you go from there abroad, I 
think the two would be assimilated and that would be regarded as 
leaving the United States to go to a country other than that where 
you were permitted to go without a passport. 

Mr. Bent ey. If you wanted to check that answer, you could supply 
it for the record. 
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Mr. O’Connor. I will look into that. 

(The information referred to is as follows :) 

Answer. Yes. The same regulation (22 C. F. R. sec. 53.3 (b)) which excepts 
Americans from the passport requirement for travel in the Western Hemisphere 
provides further that “this exception shall not be applicable to any such person 
when traveling to or arriving from a place outside the United States for which 
a valid passport is required under this part [Travel Control of Citizens and 
Nationals in Time of War or National Emergency], if such travel is accomplished 
via any country or territory in North, Central, or South America or any island 
adjacent thereto: * * *,” 

Mr. Bentiey. With regard to the operation of sections 103 and 107 
regarding the picking up of passports abroad and reissuing them 
only for direct return to the United States, I may say I have h: 1d some 
personal experience in that line myself. I have dealt with American 
Communists abroad, have picked up their passports and given them 
passports only for return. 

Do you consider when a man’s passport is picked up abroad and 
he is told that he will only get it for immediate return to the United 
States, that the United States is thereby withdrawing protection from 
him as an American citizen ? 

Mr. O’Connor. I doubt that the Government is legally because I 
think the position is, if a man is a citizen, he is a citizen and entitled 
to our protection. He cannot be half a citizen or less than a citizen. 

Mr. Bentitey. What is the concept in taking this passport away 
from him? You are denying him a certain amount of identification 
as an American citizen, a certain amount of identification which the 
passport might give him. 

What is the thinking on that basis? 

Mr. O'Connor. I think we feel if a man is in violation of the restric- 
tions that we have a right to ask him to come home. 

Now, we cannot physically require him to come home, as you well 
know. You have been in the field yourself. We can, by lifting his 
passport, give him the only real alternative, which is to come home. 

He can, in effect, live on the land, if you will, and indeed some of 
them have. 

Mr. Bentiey. You have removed a certain protection from him 
by taking the document away from him? 


Mr. O’Connor. Yes, I think that is true. 

Mr. Bentiey. At the bottom of page 2 of the committee questions— 
you have a list there in front of you, I believe—it is 13 (b), it really 
oc Tt a rather interesting problem. 

If a person was going abroad, for example, to contract a mixed 
marriage which would be in violation of many State statutes, would 
he then come under the provisions of sec tion 103 ? 

Mr. Becker. No, because it says, “in violation of” and if you are 
proceeding abroad and marrying a Japanese, it is in violation of 
no State law in the United States. When you marry abroad, the State 
has no juridiction to say anything with respect to the legality of 
your marriage over Nag sek So, too, if you went to Monte Carlo and 
gambled or stole, it would not be in violation of any law of the 
United States or of a any of the States thereof because the United States 
would have no jurisdiction in that event. 
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The only exception to that would be under the Blackwell statute, 
I believe it is called, where they had a man who went abroad for in- 
come tax evasion and was served a subpena abroad and he did not 
return. It was made illegal and the United States did that under 
its authority to regulate the conduct of its citizens wherever in the 
world. So that is the type of a case where you could violate a law 
of the United States abroad, but as far as these other examples are 
concerned, they just are not applicable. 

Acting Chairman Morean. Mr. Farbstein. 

Mr. Farsstern. Thank you. Who sets the criteria of what is sub- 
stantial grounds for the denial of a passport as suggested on page 
3—subdivision 6, section 103 ? 

Mr. O’Connor. I think initial regulations would be drafted under 
this bill in the Passp ort Office and they would be subject to the ap- 
proval of Mr. Becker and myself and I believe at least some of them 
would go to the Secretary for approval. 

We would have very considerable guidance in this respect by court 
decisions which already have been reached. We will not go out and 
promulgate regulations which are in contrast with court decisions. 
Those regulations, I might say, would, of course, be published in 
due course in the Federal Register, as they are now. 

Mr. Farestern. You suggested earlier that when you hesitate to dis- 

close evidence that you may have against an applicant for reasons 

a known to the Departme nt, that the courts had refused to take 
upon themselves the discretion as to whether or not that information 
should be disclosed or the charges against the applicant should be 
disclosed. 

Mr. Becker. I did not mean to say that those will be determined in 
passport cases. What I meant to say was that there had been rulings 
of that type involving information with respect to foreign relations 
in other suits. They were not passport cases. 

Mr. Farpssrern. If there was put into this law a statement to the 
effect that a judge shall be given the right to determine the question 


of disclosure, what would be your reaction ? 
Mr. Bec KER. I wouk l b e oppose Y6 | to it t bee: ause on the ve ce grounds 
that the court rely upon in the ce CIS] tions TO whi 1c h I re fer, and they 


not only zo on the eround that the Vv should not do it, but they say 
the »y don ot have the « wee tence to do it. 

Mr. Farrsrern. In the State van New York they have a wiretapping 
law and they have submitted to the judge the evidence upon which a 
wiretapping order can be entered. That is disclosed to no one but 
the judge. 

Now, here a man is convicted, unless he proves himself innocent, and 
you determine what information is to be disclosed to him. 

It appears to me in the interests of justice that if there were written 
into this law a statement that there shall be submitted to a judge any 
evidence that you have or deleterious information about the character 
of the applicant, the judge should determine whether or not any 
disclosure should be made—you feel you would be opposed to that? 

Mr. Becker. We would be oppos sed to that; yes. 

Mr. Farestern. For what reason ? 

Mr. Brecker. For the reasons I have already indicated. 

Mr. Jackson. Would the gentleman yield? 
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Mr. Farssrern. Yes. 

Mr. Jackson. What did the Congress do in the Jencks case? Was 
this the same thing? 

Mr. Becker. That applies to a criminal prosecution. ‘This is not a 
criminal prosecution. 

Mr. Faresrern. Do you not think a man is put in a more heinous 
position by having a passport denied than if he were found guilty of 
larceny ¢ 

Mr. Brecker. No, I do not. 

Mr. Farssrern. Here you say he is a subversive, that he is an enemy 
of the country, that he is a traitor to the country. 

Mr. Becker. Not necessarily because there are various grounds here 
that are not entirely Communist. I think it is a serious decision, but I 
think also that the nature of the questions you have there are ditferent 
from the ones involved in wiretapping and the nature of the informa- 
tion you have is different. 

Mr. O'Connor. We have only had one such case where we have been 
unable to give the court any information. We quite clearly are going 
to give the court as much information as we are able to. Norm: ally we 
are specifically told by the Department of Justice what we can reveal 
and what we cannot on the open record, and it is a very rare case 
indeed—in fact, there has only been one. 

Mr. Faresrern. You certainly should have no hesitation then in 
having that written into the law. 

Mr. Becker. But those cases may be extremely important cases. 

Mr. Farsstern. Then I think the judge, if we had the discretion 
in that particular instance, would determine that in that situation 
there should be no disclosure. Besides which, in view of your own 
statement, it would certainly help in the passage of this law. 

That is all. 

Mr. Saunp. Mr. O’Connor, how high up are you in the De ‘partment / 

Mr. O’Connor. I have the rank of Assistant Secretary of State, sir. 
_ Mr. Saunp. Now, this bill was prepared by the Department of State 
In conjunction with the Department of Justice; is that correct / 

Mr. O'Connor. Yes. 

Mr. Saunp. Who gave that bill to Mr. Keating to introduce, or who 
is the highest man in authority who had the responsibility to assign 
the person to introduce that bill? 

Mr. O'Connor. I do not know the answer to that. I can try to find 
it out. 

Mr. Saunp. Would you supply that for the record ? 

Mr. O°Connor. I was asked, I believe, by another member of the 
committee. ; 

Mr. Saunp. I want that to go in the record. 

I have been here for 2 years and I have observed that the leadership 
of the committee on both sides is very friendly and cooperative 
with the Department of State and I simply cannot understand why 
the Department of State would do an unusual thing, give this par- 
ticular bill to a man baneias of this committee and not to the chair- 
man. ‘There is some reason for that and I want to find out about it. 

Acting Chairman Moréan. The President’s message came up on the 
ith and the draft bill came up on the 8th. We had the same op- 
portunity to drop it in the hopper as the gentleman who introduced 
it. but we took a day to look it over. 
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I could have introduced it on the same date, but I wanted to have 
the executive committee meeting that day and make a decision on what 
we should do with the bill. 

Mr. Saunp. Then there is no such thing as bypassing the committee 
and giving the bill to another man / 

Mr. Jupp. When the message came up, was this draft bill with it? 

Acting Chairman Morgan. No; it did not come up until the next 
day. 

Mr. Jupp. There is still a question. Was it already public when 
they sent it up to you? If it came to this committee, did it also go to 
the Judiciary Committee ? 

Acting Chairman Morean. I cannot answer that question. 

Mr. Saunp. It is a fair question and we want to find out about that 
because, if the leadership of this committee was not informed, it should 
be known. I believe the membership of this committee has been very, 
very friendly. 

Acting Chairman Morean. Mr. Curtis? 

Mr. Curtis. Just one brief question. I think the crux of the decision 
of the Supreme Court is the statement: “Thus we do not reach the 
question of constitutionality. We only conclude that 1185 and 21la 
do not delegate to the Secretary the kind of authority exercised here.” 

My question is whether, if we got out new regulations that covered 
this a little more clearly than the present regulations do, whether there 
is not sufficient law on the statute books and whether that might not 
be an alternative method of approaching this, instead of trying to set 
up a whole new procedure here. 

Now, to explain that question . little further, the present law, in 
section 21la of title 22 of the United States Code, says that the 
Secretary of State may grant and issue passports under such rules 
as the President shall designate; and the court finds some of the 
regulations and rules of the President inadequate because of certain 
required disclosures. 

If we had a rule by the President or a regulation making provisions 
considered necessary for the protection of national security would 
not that be a good approach ? 

Mr. Brecker. We considered that very seriously but it was our feel- 
ing in the light of that decision which referred to a lack of any statu- 
tory authority that we could not cure it by additional regul: ations. 

Mr. O’Connor. And may I add, Mr. Curtis, the decision also clearly 
indicates it seems to us that the Supreme Court, at least the majority 
opinion, does not draw the link between Communist Party membership 
which they term “association and belief.” It does not draw a con- 
nection between that and “injurious to national security,” so we do not 
feel that would give us a ground to bring it under these other clauses. 

Mr. Curris. If the question of constitutionality is going to arise, it 
would arise just as much under this proposed legislation as it would 
under a Presidential regulation trying to set that up. Is that not 
correct, Mr. Becker ? 

Mr. Becker. Well, no. In the light of the Kent and Briehl case, 
itself, because where they held there was not the statutory authority, 
they had no need to pass upon the constitutional decision, so what we 
feared was, if we changed the regulation, they would reach the same 
conclusion and say, “you have no statutory authority, and therefore 
we have no need to pass on the constitutional question.” 
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Mr. Vorys. Would the gentleman yield ? 
In the decision they say this: 


The only law which Congress has passed expressly curtailing the movement 
of Communists across our borders has not yet become effective. 

What law do they refer to? 

Mr. O’Connor. The Subversive Control Act of 1959 which requires 
certain organizations to be cited through a rather complicated legal 
procedure. 

Now, there has been no organization, including the Communist 
Party, which has yet been cited under that law. You will recall that 
case has been to the Supreme Court. 

Mr. Jupp. May I ask that for the record they submit their answers 
to questions 26 to 30 on the Fulbright method as an alternative 
mechanism. We did not have a chance to ask that. The question is 
raised as to whether the philosophy and mechanism in that bill would 
not do just as well and avoid some of these pitfalls. 

(The information requested is as follows :) 


QUESTIONS ON PASSPORT BILLS (QUESTIONS No. 26 THROUGH No. 30) 


26. The Fulbright bill makes a provision for certain restraints on travel other 
than the technical questions such as applicability to nationals rather than 
citizens, ete. 

Would the philosophy of that bill meet the requirements of the Department 
of State? If not, why? 

It is assumed that the question is directed toward section 8 of S. 2770 (the 
Fulbright bill), which provides for general travel restrictions, rather than 
toward section 7, which provides for restraining the travel of individual citizens 
(nationals) for law violations, Communist activities, ete. 

While the general approach of the Fulbright bill to the problem of authority 
for geographic restrictions of general applicability is believed to be sound, in 
the Department's view there are certain serious defects in the present language 
of the bill: 

(a) The 1-year limitation on the validity of Executive determinations as to 
restrictions because of armed hostilities, state of war, and natonal interest 
requires legislation for any extension. This requirement would be cumbersome 
and perhaps unworkable. The Executive has ready access to information as to 
the existence of armed hostilities in foreign areas and as to the “national 
interest” reasons for restricting travel to particular areas which may not be 
available to the legislative branch for timely consideration and action. 

(b) Although the bill would authorize the imposition of general travel 
restrictions under certain circumstances, the bill provides no machinery for the 
enforcement of such restrictions other than the denial or restriction of pass- 
ports. Travel restrictions could therefore be violated with impunity by Amer- 
ican travelers, either by not making use of the restricted passport or by travel- 
ing to and in the restricted area without a passport. It would seem necessary 
to provide a criminal penalty for the knowing violation of a general travel 
restriction in order to place an effective sanction on travel restraints which 
would be authorized by the bill. 

(c) Although the Presidential determination of national interest contemplated 
by section 8 (a) (8) may be interpreted to include considerations of foreign 
relations, the Department would prefer to have the concept of foreign relations 
impairment spelled out for purposes of clarity. 

In addition to the defects pointed out above, there are a number of less serious 
textual revisions which would need to be made in sections 8, 9, and 10. 

27. Are there any cases where travel would not be restrained under the Ful- 
bright bill which would cause irreparable damage to the United States? Why? 

In view of the fact that the Fulbright bill provides no sanction on the violation 
of either general or individual travel restrictions, there would seem to be no 
enforcement machinery provided by the bill which would effectively restrain any 
individual's travel, no matter how damaging it might be to the United States. 
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28. What would be the objection to adopting the technique of the Fulbright 
bill, that is, a provision of judicial review of all passport determinations? 

Administrative action adverse to passport applicants or holders on the indi- 
vidual grounds specified in section 7 (e. g., law violation and Communist activi- 
ties) should be subject to judicial review, provided that confidential informa- 
tion, sources thereof and investigative methods are adequately protected from 
becoming public knowledge. This condition is not met by the Fulbright bill. 

Adverse passport action on grounds of lack of United States nationality is 
reviewable in the courts under existing law and no need is perceived for addi- 
tional statutory authority for such judicial review. 

Judicial review of administrative action adverse to passport holders or 
applicants already exists, independently of statute, with respect to questions of 
impairment of constitutional rights, procedural due process, and compliance by 
the Department with statutory and regulatory requirements. The Department 
would not favor the enactment of a statutory provision which would so broaden 
the scope of judicial review as to require a trial de novo, under formal judicial 
rules of procedure, evidence and “quantum” of proof, of facts found by a board 
of passport appeals, and by the Secretary of State. 

While it is not clear whether the denial or restriction of individual passports 
on grounds of geographic restrictions of general applicability would be review- 
able by the courts under the Fulbright bill, section 9 (a) (3) is subject to inter- 
pretation in that sense. The Department would be opposed to any such review 
because it believes that the determination upon which such geographic restric 
tions are based lies within the exclusive province of the political branches of the 
Government and should not be subject to review by the courts. Such determi 
nations would include questions of the existence of armed hostilities in certain 
areas,-or the existence of a state of war between the United States and certain 
countries, or a requirement in the national interest that the travel of all Ameri- 
cans to certain areas be restrained (sec. 8 (a)). 

29. Is there any objection to the technique contained in subsection 9 (b) of 
the Fulbright bill with respect to limitations on travel to a particular area 
during times of declared national emergency ? 

Would it be a good idea ot place a limitation on unrestricted proclamations of 
this type? 

The whole theory of section 9 of the bill seems to the Department to be unclear, 
In its title and in subsection (a), reference is made to travel restraints on, and 
passport denials to, individual citizens (nationals) only on grounds specified in 
section 7 (law violators, Communist supporters, and previously repatriated 
debtors). Section 9 (a) would require a war situation or other national emer 
gency declared by the President as a basis for denying passports even to law 
violators or Communist supporters. The Department believes that passports 
should be denied, even in peacetime and in the absence of a national emergency, 
to law violators and to Communist supporters, whether or not passports are 
required for departure from the United States. The problem here lies in the 
distinction between passport issuance and the control of travel, two concepts 
which are intermingled throughout the Fulbright bill but which are separate 
under existing law and which in our belief should remain separate. 

The Secretary should have authority to impose geographic passport restrictions 
of general applicability in peacetime, as well as in time of war or other national 
emergency. For example, even if there were no national emergency situation, 
passports could hardly be validated for indiscriminate travel by Americans to 


sulgaria, Albania, Communist China, or any other countries whose governments 


we do not recognize or with which we have no diplomatic relations. Similarlh 
it would seem unwise to issue passports for travel of our citizens to an area wher 
riots or civil disturbances were taking place or where a plague or famine was in 





progress, even thoug such events abroad required no declaration of national 


emergency in the United States 


If section 9 (b) were intended to apply to geographic limitations of general] 
applicability, as question No. 29 implies, then the Department would have to 
oppose the provision (as well as the repetitive provision contained-in sec. 1 


because (a) it would exclude such genera] passport limitations 


in peacetime, 
and (b) it would require legislative confirmation of the 


Presidential determina 





tion of a national emergency at the end of 1 year, on which the De partment has 
commented in part (a) of the answer to question N 2 
J 


With reference to the second part of question No. 29, it is 


assumed that the 
proclamation mentioned in the question is the President 
t 


ional emergency referred to in section 9 (a). 
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The contemplated Presidential declaration would not appear to be unre- 
stricted in view of the fact that it is made subject by section 9 (b) to legislative 
confirmation if extension beyond 1 year proves necessary. Section 10 similarly 
makes Presidential declarations under section 8 (a) valid for only 1 year in the 
absence of legislative extension, and hence can also not be described as 
“unrestricted.” 

In general, it is believed that, whenever Congress authorizes the Executive to 
declare a national emergency under circumstances which the Executive decides 
require such a declaration, Congress should also authorize the Executive to 
declare the emergency terminated at such time as those circumstances no longer 
exist. 

30. If this committee were to decide to utilize the Fulbright bill as the basis 
for action, what additional provisions, if any, would be required in order to 
furnish minimum security to the United States? 

The administration’s bill (H. R. 13318) contains the framework and provi- 
sions deemed desirable by the administration. Moreover, the Department 
believes that there are serious defects in the present language and format of the 
Fulbright bill. In any event, the following additional provisions would be essen- 
tial, in the Department's view, in order to ensure that the Fulbright bill would 
furnish what the Department believes are basic requirements for national 
security. 

(a) Additional statutory support for the Executive power to deny or restrict 
passports for persons whose activities or presence abroad or possession of a 
passport would be inimical to the national security or would seriously impair the 
conduct of the foreign relations of the United States (sec. 103 (6) (ii) and (iii) 
of H. R. 13318). 

(b) Reference, not only to persons who are members of the Communist Party 
or who recently terminated such membership (sec. 7 (b) of the Fulbright bill), 
but also to persons who, regardless of present or recent membership, knowingly 
engage in activities which support the international Communist movement or 
have knowingly engaged within the past 10 years in such activities. 

(c) Authority to demand information under oath in the passport application 
as to Communist Party membership or other activities in furtherance of the 
international Communist movement (sec. 104 (d) and sec. 201 of H. R. 13318). 

(d) Protection of confidential information, sources of such information and 
investigative methods from disclosure in open court (see. 302 (b), see. 303, and 
sec. 304 of H. R. 13318). 

(e) Congressional findings as to the nexus between Communist use of Ameri- 
can passports and the activities of the international Communist conspiracy (sec. 
104 (a) of H. R. 13318). 

(f) A penal sanction on travel to or in an area which the American citizen 
knows has been restricted (sec. 402 and see. 501 of H. R. 13318). 


Mr. Hays of Ohio (presiding). I want to go back to this language 
on page 10, line 8, which is governing over the langu: iwe oh page 11, 
lines 4 and 5, in my opinion. It says there “If the Secretary deems it 
necessary in the interests of national secur ity or the conduct of foreign 
relations, and so certifies he may also consider additional information, 
available to him as Secretary of State, which cannot be made known 
to the individual, either by résumé or ot herwise.” 

And then you come over on page 11 where you give them a 
right to appeal and you say that as to the findings stated to be based 
on the closed record, “The court shall accept the résumé or certifica- 
tion by the Secretary” of State. 

Mr. Becker. That is right, and [ agree with you. 

Mr. Hays of Ohio. Suppose the Secretary of State gives no résumé 
and just says, “I certify that this is inimic ‘al to the conduct of foreign 
relations and I can’t disclose the information.” and hands that to the 
‘court? Then the court is absolutely foreclosed from any review. 

Mr. Becker. That iscorrect. That is correct. 

Mr. Hays of Ohio. Now, I would like to ask another question. 
What about the restrictions on travel imposed by the Soviet Union on 
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its citizens and how would they compare with the restrictions that we 
would be putting on under this bill ? 

Mr. Becker. Well, I think they would be a great deal more onerous. 
In the first place, 1 am not aware that the Soviet Union recognizes 
any right to travel of any kind outside its borders by any of its 
citizens. 

The conditions under which the Soviet Union in my experience at 
any rate grants permission for citizens to go outside its border are 
not on any benefit or amusement or other interest of the citizen. The 
sole issue for determination is, Is it affirmatively in the interest of the 
Soviet Union that that person should go outside the Soviet ¢ 

Furthermore, the thought of a type of review that we had set up in 
this bill, in the Soviet Union, would be considered ludicrous by them. 

Mr. Hays of Ohio. Yes, but do you not think there is a good ‘deal of 
danger of a lot of Soviet propaganda in these two sections that I have 
read and in your answer that the Secretary of State would have power 
to deny travel and would have power to say to the court, “You can’t 
even review this decision” ? 

Mr. Brecker. We also feel, sir, that we have a responsibility that 
here, we put these provisions in only because we feel that they are nec- 
essary to exercise the full responsibility he has with respect to foreign 
relations and the national security. 

Mr. Hays of Ohio. You are going way beyond any Communist 
danger. If you want to spell that out, I will buy that from you and 
go along with you, but you are saying here that the Secretary of 
State could say that I or anyone else who disagrees with him, that 
their travel is inimical to the conduct of foreign affairs, certify it to 
the court, deny your passport and that is it. 

Mr. Becker. That is correct. 

Mr. Hays of Ohio. T think vou are eoing to have a lot of trouble 
getting that kind of legislation. 

Mr. Fulton. 

Mr. Furron. I would like to have put in the record the listing of the 
various passport offices in this country. 

Secondly, I would like the listing of the offices where passports may 
be applied for and then referred for issuance to other offices. 

Mr. Hays of Ohio. May I ask you a question? Do you want them 
spelled out? 

For insts ince, you can apply for a passnort at anv cle rk of court’s 
office in the United States. You do not want those itemized, do you? 

Mr. Futon. I would like to have set up the system of offices. 

Mr. O’Connor. Our own offices / 

Mr. Furron. You have, for example, two passport offices in New 
York City. You have one in C a ago. You have none in Pittsburgh 
and Cleveland. You have one in Washington and one in Phila- 
delphia. 

Mr. O’Connor. In general we have them and are thinking perhaps 
of having more in the major centers of what you might call inter- 
national travel. 

Mr. Futron. Part of the purpose of my point is to state that I have 
requested that Pittsburgh and Cleveland be given passport offices on 
the basis that we have so many people from the Tri-State area going 
abroad at this point that it would actually be a saving to the Govern- 
ment to have branch offices in each of those cities. 
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Mr. Hays of Ohio. How about Washington, Pa. ? 

Mr. Funron. I understand the only two offices in California, for 
example, are in San Francisco and Los Angeles. 

Mr. O’Connor. Yes; and the Los Angeles one is relatively new. I 
think last year. 

Mr. Fuuton. I believe there should be more prompt issuance of the 

assports at places where the people are known, with the officers who 
foataie acquainted with the local area, so that the decisions on the is- 
suance of passports are not made in a vacuum on facts that have been 
relayed by, for example, a stenographer in the clerk of court’s office. 

Mr. OConnor. I think we can at least endeavor to give you as good 
service if there were a branch office. 

Mr. Hays of Ohio. If you are going to consider this at Pittsbur . 
and/or Cleveland, I would suggest my district is just about halfwa 
between the 2 and I could name 2 or 3 places you could put it. 

Mr. Fuuron. May I just finish on that point: I feel that clearly— 
and I think Mr. Peck Hill of our staff feels with me, too, that the 
violation of the law of any State or Territory without any distinctions 
or limitations, is too broad, and so I respectfully would disagree with 
Mr. Becker on his answer to me at the time he gave it. 

Mr. Hays of Ohio. What paragraph are you talking about that 
applies to that ? 

Mr. Futron. That is on page 3, subparagraph 6, section 103. 

Mr. Brecker. I rely on the words “in violation of.” If you go from 
Pittsburgh to France to marry a person of any color whatsoever, it is 
not in violation of the laws of Alabama, because Alabama has no 
jurisdiction to apply its laws to you. “In violation of” means exactly 
what it says, “in violation of” where any State or Territory has 
jurisdiction. 

Mr. Furron. Now that we are getting technical will you then 

Mr. Becker. May I finish that one point: Furthermore, a citizen of 
Alabama who went to France—or from any other State that had laws 
against mixed marriages—who went to France and contracted that 
marriage, would not be in violation of the law of his home State. 

Mr. Hays of Ohio. You don’t know much about the law of Ala- 
bama, do you? 

Mr. Becker. If he came back to Alabama he might be in violation. 
Mr. Hays of Ohio. And he would be in violation from then on. 
Mr. Futton. That isthe way I feel, Mr. Hays. 

Mr. Hays of Ohio. I don’t care whether you intend it that way or 
it, you prob: ably didn’t, but that is what it says 

Acting Chairman Morean. Mr. Jackson 
Mr. Jackson. First of all I think we should clarify for th» record, 
Mr. Chairman, the status of Rockwell Kent so he won t be left hanging 
in midair: Rockwell Kent was identified in public testimony on No- 
vember 17, 1939, as a member of the Communist Party by Benjamin 
Gitlow, former executive secretary of the Communist Party. Pagi- 
nation, 5988, volume 10, reports of the Committee on Un-American 
Activities, 

Mr. Hays of Ohio. That doesn’t make him one, just because Gitlow 
said so. 

Mr. Jackson. If the secretary of the Communist Party, United 
States of America, doesn’t know his members, I’m sure that I don’t. 
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Kent has a long and distinguished record of cooperation with the 
Communist Par 

Personally I feel a need for this legislation. It goes to some shock- 
ing testimony we have had on people “who have gone over for the sole 
purpose of wrecking American foreign policy. 

To quote just one, Hugh Hardymi an, who obtained a passport to 
go to Australia. Instead of going to Australia he proceeded to Hong 
Kong and by means known best to him went on from there to Peiping, 
where he went on the Peiping radio in a series of broadcasts and ac- 
cused the Mnited States of germ warfare and the use of gas warfare 
in the Korean war. 

There has never been an identification of Mr. Hardyman in the 
Communist Party to the best of my knowledge. He just should have 
Communist Party dues because he should have the 1 respect of the 
Communist Party. 

Would Mr. tiardyman be able to get a passport to go abroad again ? 

Mr. O'Connor. i think a great deal would depend on the total 
record. We would not be able to bring him under the Communist reg- 
ulations under this. We might conceivably, depending on his record, 
be able to bring him under those broader sections as being prejudi- 
cial to our foreign relations. It would depend on the situation at the 
time and where he was going. 

Mr. Hays of Ohio. Where is he now, was he ever prosecuted for 
this? 

Mr. Jackson. So far as I know, he is in Los Angeles. The matter 
was referred to the Attorney General by the committee, and no ac- 
_ was taken, although it appeared to us there was a clear case of 

fraud, in obtaining the a 

Mr. Hays of Ohio. Never mind the passport fraud. Was he guilty 
of treason or something of that kind? 

Mr. Jackson. The case was never taken up. 

Mr. Hays of Ohio. It seems to me a fellow like that ought to come 
under the jurisdiction of the country a lot more than the mere pass- 
port regulations. 

Mr. Jackson. We felt there were a number of reasons why he 
should be indicted. No action was taken, however. 

Mr. O’Connor. There is a parallel case in the Wilcoxes who are a 
couple who did exactly this same business, broadcasting as to germ 
warfare in China. They were 1 of the 9 cases we had pending in 
the courts at the time of the Supreme Court decision. 

Mr. Jackson. Failing legislation of this kind, what is the status of 
Mr. Hardyman and the Wilcoxes relative to getting passports under 
the Supreme Court ruling / 

Mr. Becker. I think the Supreme Court ruling has no effect in his 

case, that we would deny him a passport anyway. The only thing the 
Supreme Court said was on the Communist aspect of it. We still 
think we have the security and foreign policy aspects. 

Mr. O’Connor. And already the evidence of what he did before is 
presumably sufficiently clearly involved in foreign relations so we 
have a pretty strong case. 

Mr. Jackson. Even though the 10 years had run? 

Mr. O’Connor. I would think so. 
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Mr. Jackson. And taking into consideration whatever he may have 
done in the interim ? 

Mr. O’Connor. Yes. 

Very often this comes down to a question of evidence and how strong 
a case you have. 

Mr. Brecker. It comes close to treason and there is no statute of 
limitations on that. 

Mr. Jackson. One more question: I am a little concer ned about this 
question of finality so far as the finding of the Secretary is concerned. 

I wonder if it might not be wise to have a board which was in some 
manner detached from the Secretary’s Office. I haven’t given it much 
thought. Perhaps CLA, Defense and State, acting jointly. 

Mr. O'Connor. We considered that, sir, and our diffic ulty was that 
under the law, the authority on issue is the Secretary’s and we felt 
that it was difficult and indeed perhaps in derogation of is authority 
to have some board that would in some way be over 

Mr. Jackson. You have set up such a board; haven’t you ? 

Mr. O’Connor. That recommends to the Secretary. 

Mr. Jackson. It recommends to him ? 

Mr. O’Connor. Yes, sir. 

Mr. Jackson. Then it is the obverse of what I considered it to be? 

Mr. O’Connor. Yes, sir. 

Mr. Jackson. The board makes the recommendation and the Secre- 
tary makes the finding ? 

Mr. O'Connor. The board has a hearing, makes the findings of facts 
under this bill and then a recommendation to the Secretary which he, 
in his final statutory authority, can turn over, or accept. That is 
actually the way we operate at the moment, too. We have a board 
of a similar nature. 

Mr. Hays of Ohio. In other words, you not only make the board 
subservient to the Secretary of State, but you have attempted by your 
language in this bill to make the courts subservient to the Secretary of 
State; haven’t you ? 

Mr. O'Connor. We don’t interpret the language that way; no. 

Mr. Hays of Ohio. But you do it. You have admitted to me that 
the Secretary, if he wants to deny a person access to the courts, all 
he has to do is to certify that he won't give them the evidence. 

Mr. O’Connor. I think, sir, what we are saying is that from past 
experience there are some cases where the information has been of a 
nature that we can’t publicly reveal, and that the Government should 
have some power to protect itself in cases of that sort. 

Now this language may well not be designed to accomplish that 
purpose. Perhaps we can improve it. But that is the purpose that 
ve all know, that there are cases where the information is so sensitive 
that you can’t make it public. 

Mr. Hays of Ohio. I don’t buy that. I don’t say you have to give 
it to the newspapers, but there 1s no information in this country so 
sensitive that the Supreme Court, which is one of the coequal br anches 
in this Nation, can’t have. 

If you are sitting there and telling me that you don’t trust the 
Supreme Court of the United States, then there is not much point 
in my arguing with you because you are too far gone, as far as I am 
concerned. 
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Mr. Becker. It is not always the sensitivity of the information. It 
is the character of the information and it is a political decision which 
the courts ieel they can’t review. 

Mr. Hays of Ohio. Somebody ought to have the power to review it. 

I don’t ever conceive the time will come when I will vote to give 
a Secretary of State the power to do what you have said that I w ould 
be giving him if I voted for this bill. 

Mr. Becker. I can give you some citations of the cases where that 
point is brought out and what the courts have said about it, 

Mr. Hays of Ohio. That doesn’t make it right. 

Mr. Jackson. Will the gentleman yield? 

Mr. Hays of Ohio. Yes. 

Mr. Jackson. I would like to get an idea of a hypothetical case, 
going to the point of sensitive material. Do you mean a spy network 
in which if you disclose to the individual in question the names of 
others connected with it, you disclose the operations of the ring 
to the detriment of national security ? 

Mr. Becker. That might be an example and particularly where : 
double agent is involved. 

Mr. O’Connor. The case we cited was the case of the Zlatovskis, 
the couple are now in Paris. They were indicted in a public indict- 
ment here about a year ago by the Justice Department involving a 
rather large spy ring and under those circumstances it was before the 
indictment was made public and while the FBI was still following 
up and framing their secret indictment and they felt we could not 
make any of that information public. They wouldn’t allow us. 

Mr. Hays of Ohio. How long were they abroad before they were 
indicted ? 

Mr. O’Connor. I don’t know that. I probably have it here in some 
of these papers and I can find out. 

Mr. Hays of Ohio. I think that ought to be made a part of the 
record. 

(The information is as follows :) 

Jane Foster Zlatovski was abroad for approximately 22 months from the time 
she was last issued a passport to the date she was indicted for espionage. 

A passport, valid for 3 months, was issued to Mrs. Zlatovski on August 22, 1955. 
She returned to France sometime subsequent to that date and prior to December 2, 
1955, at which time the Embassy at Paris was authorized to extend her passport. 

Mrs. Zlatovski was indicted July 8, 1957, by a Federal grand jury on five counts 
of spying for the Soviet Union. At the time of the indictment she was residing 
in Paris, France. 

(The information of record reflects that Mrs. Zlatovski has resided abroad at 
intervals since 1935. Mr. Zlatovski, who was also indicted on July 8, 1957, has 
resided abroad since 1949. He has been without an American passport since 
August 1954.) 

Mr. Hays of Ohio. Let’s have this off the record because I may be 
completely wrong. 

(Discussion off the record.) 

Mr. Brecker. We had enough evidence on them but there were 
other people involved and they had not gotten the evidence on the 
other people. If we had allowed to get out the fact that we had 
evidence about them, it might have gotten back to them and to the 
others. 
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Mr. Hays of Ohio. Now, you bring up the question of a double 
agent. I am not much of a spy expert but if you have a double agent 
and he is working for you and you know he is working for the other 
side you are not going to deny him a passport. 

Mr. Becker. | say where a double agent is in the net and your 
information comes from a double agent. If you laid the thing out 
they would know he was a double agent. 

Mr. Hays of Ohio. If he was our double agent you wouldn’t deny 
him, would you? 

Mr. Jackson. I think you would, if you had an FBI special agent 
operating in a branch of the Communist Party. If he was known 
to the comrades as a comrade, and this law passed, you would not 
issue him a passport to go overseas, would you? 

Mr. Becker. No. 

Mr. Jackson. It would be very foolish. He would immediately 
become suspect in the Communist apparatus. 

Mr. Becker. If the information came from B to A and A was a 
double agent, what are you going to do? 

Mr. Furron. Why not have a certification of the CIA through 
the Attorney General who would evaluate the legal aspects of the 
matter and the Attorney General then certify as to the Secretary of 
State so that the Secretary of State acts on an outside certification in 
this type of case ? 

Mr. Becker. Frankly, I don’t think there is need for all of those 
safeguards. I don’t think the Secretary makes these determinations 
without seriously considering them. I don’t think the CIA is more 
capable of making the determination. 

Mr. Futron. The CIA evaluates the activities from the point of 
view of intelligence. The Attorney General evaluates the legal aspects 
having in mind that statement of intelligence and then refers it to 
the Secretary of State on a certification. 

Mr. Hays of Ohio. Well, the way the CIA has been caught flat- 
footed lately, I would just as soon have the Secretary of State. He 
would probably doa better job. 

Mr. Becker. We have competent intelligence people to evaluate. 
We can call in the CIA and quite often do ona question of evalua- 
tion and furthermore consult with both the FBI—which doesn’t 
evaluate but gives information—and with the Attorney General’s 
Office because these are cases that are going to come up in court. 

Mr. Jackson. This point, of course, if the gentleman will yield, 
is that due process will be the crux of the floor debate on this bill. 
I don’t think that any Secretary of State is going to deny a passport 
to somebody because he doesn’t like the way he “parts his hair. 

But I do think that this particular matter, this particular aspect 
of the bill, is the one that is going to come under the heaviest fire and 
anything that can be done to give some form of review at such a 
high level that there could not be any suggestion that the integrity 
of the Secretary is in question, will be helpful. 

Mr. Brecxer. By the Secretary of State, with the concurrence of 
the Attorney General would be 

Mr. Jackson. I think that would go a long way toward it. 
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Mr. O'Connor. We would be happy to take that under advisement 
because, as I say, these cases are so rare that an additional procedure 
step, I don’t believe, would—— 

Mr. Jackson. I don’t think there would be objection from the 
Department of Justice or from the Department of State. 

Mr. Broker. You could have CIA in it but I think they would 
prefer not to be in it. 

Acting Chairman Morcan. The committee stands adjourned until 
further notice. 

(Whereupon, at 1 p. m., the committee adjourned to reconvene at 
the call of the chairman. ) 
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DENIAL OF PASSPORTS TO PERSONS KNOWINGLY 
ENGAGED IN ACTIVITIES INTENDED TO FURTHER 
THE INTERNATIONAL COMMUNIST MOVEMENT 


THURSDAY, AUGUST 14, 1958 


House or REPRESENTATIVES, 
CoMMITTEE ON ForEIGN AFFAIRS, 
Washington, D. C. 

The committee met at 10:40 a. m., in room G-—3, the Capitol, Hon. 
Thomas E. Morgan (acting ¢ riers of the committee) presiding. 

Acting Chairman MorcGan. The committee will come to order. 

Mr. O’Hara. 

Mr. O’Hara. May I be permitted to make a statement before we 
begin taking testimony? 

H. R. 13760 and H. R. 13761 are companion bills, introduced with 

bipartisan approach, one by a distinguished Republican member 
of this committee and one by a distinguished Democratic member. 
The objective is the denial of passports to persons knowingly engaged 
in activities intended to further the international Communist move- 
ment. With that objective, I am in full sympathy. I do not think 
the passports of our Government should facilitate the operations of 
those knowingly parties to an international conspiracy to destroy 
our form of government. On that there is no division among the 
members of this great committee. 

The question is as to the drafting of legislation that will accomplish 
that end, and at the same time safeguard all Americans from the 
mistakes of human judgments when too broad powers are placed in 
administrative hands. The further question, and it is one to which 
we must give serious consideration, is that of constitutionality. Thus 
we face two dangers. On the one hand we face the danger of trespass 
upon the liberties of good and loyal Americans by not specifically 
spelling out that we are denying passports only to those knowingly 
engaged in activities intended to further the international Communist 
movement and setting formula of determination by proof and not by 
rumor and suspicion. On the other hand, and it was a point presented 
in a scholarly manner by the gentleman from Massachusetts, Mr. 
Curtis, there is the danger in legislation too specific resulting in a 
decisional on a constitutional question from the Supreme Court that 
forever might close the door. 

I think it is an accurate conclusion that it was because of this 
difficult complexity of the subject matter, and the dangers on two 
fronts in legislation too broadly or too tightly drafted, that the 
committee in the other body after careful “deliberation decided to 
take no action until there was time to draft a bill that would meet 
the desired objective, would not infringe upon the liberties of our 
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people, and would stand up in the Supreme Court. It was for the same 
reason, I conclude, that no one on this committee, as far as I know, has 
pressed for action on the administration’s bill after our hearings on 
that measure some 2 weeks or so ago. 

The bills now before us were introduced yesterday. We are in the 
closing days of the session. If we should act upon these bills, without 
giving notice to our colleagues in the House that action was contem- 
plated, and after only a perfunctory hearing, this great committee 
would be under the suspicion of railroading proposed legislation in 
the dying hours of the Congress. Departure from the proper legis- 
lative procedures, assuring in a functioning democracy the hearing 
and weighing of all viewpoints, is not excused by the purest of moti- 
vations. 

Many conservative newspapers, including the Wall Street Journal, 
editorially have expressed great concern on the matter of denial of 
passports to American citizens. In an editorial on July 14, 1958, the 
Wall Street Journal goes as far as to say that it can see no reason why 
a man free to travel in any of the 48 States should be barred from 
traveling overseas. If I am not mistaken, the American Bar Asso- 
ciation, among others, has taken a position. It is only proper that 
an opportunity should be given by this committee to those who wish 
to be heard, and certainly the spirit of this committee as well as the 
rules of congressional courtesy would impel us to give a hearing to 
our colleagues in the House. 

I am sure the committee will agree with me that we at least should 
give our colleagues in the House an opportunity to appear before us. 
I have been given a list of our colleagues who wish to be heard. 

Acting Chairman Morean. Mr. O’Hara, will you submit to the 
clerk of the committee the names of the colleagues who wish to be 
heard? 

Mr. O’Hara. I will submit today, if the chairman wishes, a list of 
a number of witnesses that wish to be heard. 

Acting Chairman Morcan. We have before us today H. R. 13760 
and H. R. 13761, twin bills introduced by Mr. Selden and Mr. Vorys. 

(H. R. 13760 and H. R. 13761 are as follows:) 


[H. R. 13760, 85th Cong., 2d sess.] 


A BILL To provide for the denial of passports to persons knowingly engaged in activities intended to 
further the international Communist movement 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress asscmbled, That the Act of July 3, 1926 (44 Stat. 887) is hereby 
amended by adding at the end thereof the following: 

“Sec. 5. The Congress finds that the international Communist movement of 
which the Communist Party of the United States of America is an integral part, 
seeks everywhere to thwart United States policy, to influence foreign governments 
and peoples against the United States, and by every means, including force and 
violence, to weaken the United States and ultimately to bring it under Com- 
munist domination; that the activities of the international Communist move- 
ment constitute a clear, present, and continuing danger to the security of the 
United States; that a United States passport requests other countries not only 
to permit the holder to pass freely and safely, but also to give all lawful aid and 
protection to the holder, and thereby facilitates the travel of such holder to and 
in foreign countries; and that in view of the history of the use of United States 
passports by supporters of the international Communist movement to further the 
purposes of that movement, the issuance of passports to any person described in 
section 6 (b) is harmful to the security of the United States and therefore pass- 
ports should be denied to such persons. 
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“Src. 6. (a) The Secretary of State is authorized to deny passports to persons 
as to whom it is determined upon reasonable grounds that their activities or 
presence abroad or their possession of a passport would under the findings made 
in section 5 be harmful to the security of the United States. 

““(b) In determining whether a person is within subsection (a) of this section 
the Secretary shall take into account the findings in section 5 and shall consider 
as material, among other matters, whether the applicant is a person who, whether 
or not a member or former member of, or affiliated with, the Communist Party, 
knowingly engages or has engaged, since 1948, in activities intended to further 
the international Communist movement. 

“(e) If the information is such as to warrant the conclusion that a person is 
within subsection (b) of this section, such person shall nevertheless have the 
right to establish by clear and convincing evidence that his activities or presence 
abroad or possession of a passport would not be harmful to the security of the 
United States. 

“Sec. 7. The Secretary of State may require, as a prerequisite to the issuance 
of a passport, that the applicant subscribe to and submit a written statement 
duly verified by his oath or affirmation whether he is presently, or has been since 
1948 a member of the Communist Party or a supporter of the international 
Communist movement, and to state the circumstances of any such membership 
or to state his activities in support of the international Communist movement. 

“Sec. 8. The District Court of the United States for the District of Columbia 
shall have jurisdiction to review any final determination of the Secretary of State 
under section 6 (a) of this Act.”’ 





[H. R, 13761, 85th Cong., 2d sess.] 


A BILL To provide for the denial of passports to persons knowingly engaged in activities intended to 
further the international Communist movement 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Act of July 3, 1926 (44 Stat. 887), is 
hereby amended by adding at the end thereof the following: 

“Src. 5. The Congress finds that the international Communist movement of 
which the Communist Party of the United States of America is an integral part, 
seeks everywhere to thwart United States policy, to influence foreign governments 
and peoples against the United States, and by every means, including force and 
violence, to weaken the United States and ultimately to bring it under Com- 
munist domination; that the activities of the international Communist movement 
constitute a clear, present, and continuing danger to the security of the United 
States; that a United States passport requests other countries not only to permit 
the holder to pass freely and safely, but also to give all lawful aid and protection 
to the holder, and thereby facilitates the travel of such holder to and in foreign 
countries; and that in view of the history of the use of United States passports 
by supporters of the international Communist movement to further the purposes 
of that movement, the issuance of passports to anv person described in section 
6 (b) is harmfui to the security of the United States and therefore passports 
should be denied to such persons. 

‘Sec. 6. (a) The Secretary of State is authorized to deny passports to persons 
as to whom it is determined upon reasonable grounds that their activities or 
presence abroad or their possession of a passport would under the findings made 
in section 5 be harmful to the security of the United States. 

“(b) In determining whether a person is within subseetion (9) of this section 
the Secretary shall take into account the findings in section 5 and shall consider 
as material, among other matters, whether the applicant is a person who, whether 
or not a member or former member of, or affiliated with, the Communist Party, 
knowingly engages or has engaged, since 1948, in activities intended to further 
the international Communist movement. 

“(e) If the information is such as to warrant the conclusion that a person is 
within subsection (b) of this section, such person shall nevertheless have the 
right to establish by clear and convincing evidence that his activities or presence 
abroad or possession of a passport would not be harmful to the security of the 
United States. 

“Src. 7. The Secretary of State may require, as a prerequisite to the issuance 
of a passport, that the applicant subscribe to and submit a written statement 
duly verified by his oath or affirmation whether he is presently, or has been since 
1948 a member of the Communist Party or a supporter of the international 
Communist movement, and to state the circumstances of any such membership 
or to state his activities in support of the international Communist movement. 
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“Sec. 8. The District Court of the United States for the District of Columbia 
shall have jurisdiction to review any final determination of the Secretary of State 
under section 6 (a) of this Act.”’ 

Acting Chairman Morean. We have with us today from the De- 
partment of State the Honorable Roderic L..O’Connor, Administrator, 
Bureau of Security and Consular Affairs. 

As you remember, Mr. O’Connor was here about 3 weeks ago and 
testified upon the original passport legislation that was introduced. 
At that time he gave a very extensive statement concerning the pass- 
port legislation in general. I think some of his figures have changed 
somewhat on the number of applications of people with Communist 
background since that time, and I think his testimony today will follow 
along those lines. 

Go right ahead. 

Mr. Hays of Ohio. Mr. Chairman. 

Acting Chairman Morgan. Mr. Hays. 

Mr. Hays of Ohio. Mr. Chairman, before Mr. O’Connor starts, I 
don’t care when he does it, but I would like at some time to have a 
statement from him as to just what the duties of his office entail and 
how his Office of Security becomes engaged with the Passport Division, 
what authority it has over the Passport Division, and so on, and so 
forth. 

In other words, I would like to get a picture of the relationship be- 
tween the Office of Security, which, as I understood it, had to do with 
the policing of security and messages and personnel in the State 
Department and also what relation it has with the Passport Division. 

Acting Chairman Morean. Would you give that in your testimony, 
or would you want to submit a separate statement? 

Mr. O’Connor. Well, perhaps it would clarify my position right at 
the start if I did explain that. 

Mr. Hays of Ohio. Yes. 


Acting Chairman Morgan. Go right ahead. 


STATEMENT OF THE HONORABLE RODERIC L. O’CONNOR, AD- 
MINISTRATOR, BUREAU OF SECURITY AND CONSULAR AFFAIRS, 
DEPARTMENT OF STATE 


Mr. O’Connor. The position which I occupy was actually set up 
by Congress itself in the Walter-McCarran Act in 1952, which called 
for an Administrator of the Bureau of Security and Consular Affairs, 
said position to have rank and pay of an Assistant Secretary of State. 

Mr. Morano. Excuse me. Did you replace Seottie McLeod or 
follow him? 

Mr. O’Connor. I followed him. 

Mr. Morano. Thank you, sir. 

Mr. O’Connor. Under the Walter-McCarran Act, it specifically 
stated that the passport office and visa office should come under the 
Bureau of Security and Consular Affairs, although it said other func- 
tions such as the Secretary may decide might be added. One of the 
functions that was added was the Security Office. 

Normally, my job is confused with that of the Security Office, 
but, in fact, it is considerably broader and security is 1 of 6 offices 
that come under me. The Passport Office, the Visa Office, Office of 
Special Consular Services, Office of Munitions Control, and Office of 
Refugee Affairs come under my Bureau. 
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I think that a little of the history that is interesting is the security 
referred to in the title “Security and Consular Affairs” is not our 
personnel security. It is not the function which is fulfilled by our 
own Security Office. The title really refers to the security problems 
inherent in the granting of passports and the granting of visas, that is, 
national security and not State Department personnel security. I 
think sometimes the two have been confused. But historically that 
is the background, I think, or the theory under which the Passport 
Office and the Visa Office were placed in the Bureau and it was given 
the name of Security and Consular Affairs. 

Does that clarify it, Mr. Hays? 

Mr. Hays of Ohio. Yes. That gives me an idea of what your office 
entails because I, too, was apparently confused with this security and 
consular affairs. I thought your office dealt principally with internal 
security within the Department. 

Mr. O’Connor. Well, as I said, I think that puts it in perspective. 

As far as the actual problems of passport are concerned, I have the 
Passport Office under my jurisdiction. Quite naturally in any of the 
problems involving denials we work in the closest possible collabora- 
tion with the Legal Adviser’s Office and ultimately a number of the 
most difficult questions have gone to the Secretary himself and, of 
course, the authority to deny passports is in the name of the Secretary 
and we act only as his agent. 

I have here with me Mr. Jack Raymond, Colonel Raymond, who 
is the Deputy Legal Adviser. Mr. Becker, unfortunately, is in New 
York with the Secretary, where I think he is probably pretty busy at 
the moment. 

Now the last time I was before this committee I said that I thought 
perhaps the best way to describe what we regarded as need for legis- 
lation in the passport field was to describe the situation in which we 
found ourselves in the Department after the Supreme Court decisions 
of Kent, Briehl, and Dayton; and I said at that time that those 
decisions, although the language could be perhaps more legally refined, 
in effect had wiped out the Communist parts of our passport regula- 
tions so that we could no longer deny passports to persons who were 
members of the party or supporters of the international Communist 
movement. 

I stated at that time that 70 applications from persons who would 
normally have been processed under our Communist regulations had 
been made since the Supreme Court decisions and that although we 
had not finally studied all of those cases it looked to us as though we 
would have to issue passports to all 70 of them. 

I predicted at that time, as Mr. Murphy did over in the Senate, 
that we felt that number of 70 would grow rather rapidly and that 
many members of the party and supporters of it would be seized with 
a sudden urge to travel this summer and next fall, now that the door 
in effect was open. 

I regret to have to report to this committee that we were good 
prophets when we made that statement, that now rather than 70 
there are 386 applications in the Passport Office, as to which there is 
evidence in the ‘ile that would normally have been processed under 
the Communist parts of our regulations. 

Now, I do not say that we would have been able to deny passports 
to all 386 of those people by any means, but they are cases that we 
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would have looked at very carefully in the light of evidence as to their 
Communisi aiiiiations. 

We are screening all of those very carefully to see whether they 
could possibly be denied under any othe sections of our regulations 
which involve violations of law, and I think that I am safe in predic ting 
that we will be able to deny very few, if any, of these 386. 

Now I think it might be helpful, just for a moment or two, if I could 
give you, without using names, 1 or 2 examples of the kind of cases 
that are before us. One I know has been referred to, I understand 
yesterday, during this mecting. 

Mr. Vorys. Mr. Chairman. 

Acting Chairman Morean. Mr. Vorys. 

Mr. Vorys. This isn’t secret testimony as far as you are concerned? 

Mr. O’Connor. I understood this was 

Acting Chairman Morean. We are going to give him the right to 
correct his testimony. 

Mr. Vorys. That is what I just wondered. The other time you 
testified in open session. 

Acting Chairman Morcan. No. 

Mr. Vorys. You said that the information was 

Acting Chairman Morean. We submitted it to him, and he has 
correcte dit and he has returned it for part of the record. 

Mr. Vorys. Then I am in error. 

Mrs. Botton. May I ask, does that mean that we don’t use any 
of the material he gives us this morning? 

Mr. O’Connor. Well, as far as I am concerned, the figures I gave 
you are quite public. 

Mr. Vorys. That is what I wanted to get straight. The figures 
you released last time. 

Mr. O’Coxnor. Ye 

Acting Chairman Morgan. Go right ahead. 

Mr. O'Connor. I think perhaps a couple of examples of the kinds 
of cases that are now betore us might serve to illustrate the problem. 

I had an application on my desk yesterday from a gentleman now 
living in Mexico, and I would prefer not to identify the case by name, 
except perhaps off the record, if anyone is interested. This ge ntle- 
man—— 

Mr. Morano. Except it has been in the papers already. 

Mr. O’Connor. That particular case has been in the papers, bu it 
I don’t think all the information which I can give you has been in the 
papers, and some of it, at least, is of a somewhat sensitive nature. 

That gentleman, according to our information, at least, was a 
member of the Communist Party before 1942. He was identified by 
Elizabeth Bentley as a member of an espionage ring in the years 
1942 to 1944, and it was specifically testified to by Miss Bentley that 
she had received information from this gentleman of a sensitive nature 
from the OSS and the State Department during the years 1942 to 
1944. He paid his Communist dues, according to Miss Bentley’s 
testimony, to her for transmittal to the party. He refused to state 
before a co nmittee of Congress in 1953 whether or not he was a member 
of the party or had been a member of the party and whether or not he 
had ever been engaged in espionage. 

Since 1953, he has been living in Mexico and he applied for a passport 
just about 6 weeks ago. 
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We concluded that under the present state of the law we had no 
alternative but to issue him a passport, which I understand is now 
being done. 

Mr. Morano. To go where? 

Mr. O’Connor. I am not certain what his application states as to 
where he is going to go. Of course, we have very little control, Mr. 
Morano, as you understand, over where a man goes once we give him 
a passport. 

Mr. Morano. Except you can restrict it to a certain area, and there 
is no decision from the Supreme Court on that point. 

Mr. O’Connor. No, but I think you would have to have consider- 
able evidence as to what he was going to do in a particular area, and 
we don’t have such evidence. 

Mr. Hays of Ohio. Mr. Chairman. 

Acting Chairman Morean. Mr. Hays. 

Mr. Hays of Ohio. Did I understand you—it is difficult to question 
when you don’t have a prepared statement—I am not criticizing— 
because we can’t make a complete transcript of everything you say, 
but earlier did I understand you to say that the Supreme Court 
decision probably wiped out the power to deny passports to known 
Communists? 

Mr. O’Connor. I don’t recall using the word ‘‘probably.” If I 
did, I was in error. As a practical working matter, it did wipe it out. 

Mr. Hays of Ohio. Even though they are known to be Com- 
munists? 

Mr. O’Connor. Yes. 

Mr. Hays of Ohio. And you are convinced that that decision 
means that? 

Mr. O’Connor. Yes, sir. 

I was going to cite just one other example and give you the type of 
problems we have. [| might call this case B. 

The subject was reliably identified as a member and functionary 
of the Communist Party since 1923. For many years he has been 
editor of a Communist newspaper in New York, during which time 
he has been a prominent and outspoken adherent of the Communist 
Party line. He has invoked both the first and fifth amendments of 
the Constitution before a congressional committee. He wishes again 
to go abroad this summer. His application is one that we have al- 
ready acted on. 

I think, Mr. Chairman, as far as I am concerned, in a preliminary 
way, that is about the best information | can give this committee. 

Mr. O'Hara. Well, Mr. Chairman, | wonder if the witness would 
give us—he said there are 386 cases. He doesn’t think they all would 
be turned down. But could he give us the type of case that he 
thinks might not be turned down? 

Mr. O’Connor. What I said was, sir, that if we had had or still 
had our original Communist regulations, I don’t think all of those 
cases would have been turned down because under various court 
decisions we have had a pretty heavy burden of proof to show the 
kinds of activities that would bring people under our previous Com- 
munist regulations, but we no longer have those regulations at all. 
We can’t use them, and so under the present state of the law, I think 
all of those persons with the possible very minor exceptions that we 
could show a violation of law—-but as a practical matter, I think all 
of them would now get their passport. 
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Mr. O’Hara. What gets one on this suspect list? Merely an anony- 
mous letter from someone? 

Mr. O’Connor. No, sir. Under the court decisions, we had 
evolved in the last 3 or 4 years a rather elaborate procedure, an 
essential part of which was a letter that went out to the individual 
stating the precise facts on which we were denying a passport, and 
those facts elaborated in some detail the particular meetings which 
had been attended, the particular activities which we were talking 
about, the particular evidence or information of party affiliation. 

I could submit samples of letters of that type to this committee. 
I don’t happen to have any with me, but we did make very specific 
findings of fact in each case which went to final denial of the associ- 
ations and affiliations which brought that man under our regulation. 

Mr. Vorys. The bill which Mr. Selden and I have introduced does 
not give the Secretary of State authority to deny a person a passport 
because he or she is a Communist. 

Section 6 (a) indicates that there must be a finding ‘that their 
activities or presence abroad or their possession of a passport’’—I am 
reading at page 2, lines 15 to 19—‘‘would under the findings made in 
section 5 be harmful to the security of the United States.”’ 

Furthermore, we state over on page 3, lines 4 to 9 that: 

If the information is such as to warrant the conclusion that a person is within 
subsection (b) of this section, such person shall nevertheless have the right to 
establish by clear and convincing evidence that his activities or presence abroad 
or possession of a passport would not be harmful to the security of the United 
States. 

So that under the terms of the bill, the fact that a person is a Com- 
munist would not in itself be ground for denial of a passport. You 
would have to have some evidence of activities, and if a Communist 
could show that his activity or penne nee abroad or posse ssion of a 
passport would not be harmful to the security of the United States the 
passport would issue. 

Is that correct? 

Mr. O’Connor. Yes, sir, that is correct. In our view this bill 
would give us approximately the same authority that we had previ- 
ously had before the court decision, although it follows a slightly 
different rationale that we think would have a better chance of stand- 
ing up in the courts than our original regulation, but the court said 
we were absent congressional authority, and we believe this bill would 
give us that coneressional authority 

Mr. Hays of Ohio. Would you yield to me for a question? 

Mr. Vorys. I yield. 

Mr. Hays of Ohio. As I.read the language of your bill on page 3, 
it seems to me—and I am not an attorney as you know, but it seems 
to me if Elizabeth Bentley says somebody is a Communist, then the 
presumption of innocence guaranteed under the Constitution is auto- 
matically taken away, and the burden of proof shifts to the person 
accused by Elizabeth Bentley or some person like her. 

Now, I don’t know whether there is any useful purpose in putting 
this on the record at this time, so I would just like to state off the 
record for a moment 

(Discussicn off the record.) 

Mr. Hays of Ohio. If the burden of proof is shifted when someone 
makes an accusation against someone—is that the way you interpret 
it? 
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Mr. Vorys. I think it would be well for Mr. O’Connor to comment 
on that. 

Mr. SevpeENn. Would you yield? 

Mr. Vorys. Yes, I yield. 

Mr. Se.pen. I think there is going to be an amendment offered to 
strike that particular section. However, I might point out that 
section 6 (c) provides for administrative review, which the person 
denied the passport may or may not use. If he decides not to use it, 
he may go straight to the courts. 

Acting Chairman Morean. Mr. Burleson, have you any questions? 

Mr. Burueson. No, | have no questions, Mr. Chairman. 

Mr. O’Connor. I take it you mean as to the effect of this review 
section? 

Mr. Vorys. As to whether the statement of one person who might 
be of good or ill repute would be sufficient grounds for denying a 
passport. 

Mr. O’Connor. I think, sir, as you know, we have to judge each 
case on its merits. I don’t think a simple statement by one person 
that somebody had been a member of the Communist Party would be 
sufficient. 1 think we have to make a considerable showing as to 
activities and incidents in the record and fairly recent ones at that. 

Now, I am talking of a case we would present or previous cases 
which might have, or under new legislation, assuming we have some 
type of legislation we would have to present a case which would go 
well be ‘yond a simple statement based on an incident 12 or 16 years 
ago, now. 

The statement I made to you as to the record of this particular 
individual was not meant to be a statement of the evidence we would 
present as to why we are denying a passport but was merely meant to 
be a characterization of the kinds of individuals who are now coming 
forward to apply for passports. 

Mr. O’Hara. Mr. Chairman, did I not understand the witness to 
give as one of the reasons why this was a bad case—1 of the 2 cases 
he gave us, that this Miss Bentley had said that he was a member of 
the Communist Party? 

Mr. O’Connor. Yes, sir. 

Mr. O'Hara. Did not the witness emphasize that fact? 

Mr. O'Connor. I did. 

Mr. O’Hara. Thank you. 

Acting Chairman Morcan. Mrs. Bolton. 

Mrs. Botron. | have no questions except to say that it seems to 
me that one of the most important things for us to do before we 
adjourn is to see to it that we protect the country and the world 
from these traveling salesmen. 

Thank you, Mr. Chairman. 

Mr. Hays of Ohio. At that point, this man whose name you didn’t 
mention but whose name I think was mentioned here yesterday, has 
been living in Mexico City for how long? 

Mr. O’Connor. I believe since 1953. I think that is what I said. 

Mr. Hays of Ohio. There is no restriction on these people going 
to Mexico, Canada, or elsewhere? 

Mr. O’Connor. In the Western Hemisphere there isn’t; no, sir. 

Mr. Hays of Ohio. In other words, the argument that they have 
to have a passport in order to get out of the country to meet some 
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other agents is not valid, because they can get out of the country 
without a passport; can’t they? And he could meet anybody in 
Mexico City that the international Communist conspiracy wanted to 
send there; is that right? 

Mr. O’Connor. Not knowing the laws of Mexico, I wouldn’t really 
be able to answer that, but assuming there is no obstacle in the laws 
of Mexico and no other obstacles, that would be correct. 

Mr. Hays of Ohio. From what little I know about Mexico, I don’t 
think anybody has much trouble getting in there. 

Mr. Morano. Would the gentleman yield? 

Of course, there might be some trouble for that gentleman to get 
back to the United States after he left the United States without a 
passport. 

Mr. Hays of Ohio. The case is now whether we give him a pass- 
port. If he is not welcome to the United States, we would have no 
obligation to give him a passport if we could exclude him from the 
country. 

Mr. Morano. There are other regulations and laws which T 
believe—and I may be wrong, I would like to be corrected—which 
would, if after he stays in a foreign country a certain Jength of time 
and makes no attempt to return to this country, then he is excluded 
from this country. 

Mrs. Boiron. Was he originally an American? 

Mr. Hays of Ohio. If he is a natural-born citizen, there is no time 
limit on him. 

Mr. Morano. There are some complicating things—well, let’s hear 
whii he has to say about it. 

Mr. O’Connor. I don’t pretend to be an expert on citizenship law, 
but I think if he was a naturalized citizen that would apply. Some 
of the provisions of the citizenship law would apply, but if he is a 
native-born citizen I think that he could stay there as long as he 
wished. 

May I make clear that the application this gentleman makes now 
is to go to countries other than those in the Western Hemisphere and 
that is why we have a question, or that is why he has an application 
for a passport. At the present time, he is not allowed to go to 
countries other than the Western Hemisphere. 

Mrs. Keiiy. I would like to have the record clear. In other 
words, an American citizen can go anywhere in the Western Hemi- 
sphere without a passport; is that correct? 

Mr. O’Connor. That is correct, and that is under our law, Mrs. 
Kelly. 

Mrs. Ketty. I realize that. 

Mr. O’Connor. I| don’t have the statistics. I think it is true that 
the majority of the Latin American countries do not require pass- 
ports, but I know there are some that do. 

Mrs. Ketty. Under this bill, would we prevent their going to 
Latin America? 

Mrs. Botton. Only to the countries that demanded passports. 

Mrs. Ketuy. I realize visas are required in some countries, but | 
want to be sure if this bill is passed it will even prevent passports 
outside continental United States. 

Mr. Morano. He will have to have a visa to get into every one 
of those countries. 
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Mrs. Ketiy. The countries can permit him to come in but this is 
to prevent someone affiliated with the Communist Party or who is 
endeavoring to influence foreign governments and peoples against 
the United States, to leave the United States. But there is an 
exception. He can go to Latin America if the visa is given to him. 

Mr. Hays of Ohio. And into Canada. 

Mrs. Kerutry. Well, then, shouldn’t there be a straight across- the- 
board law as far as this is concerned? Do you approve that difference? 

Mr. O’Connor. The difference was originally approved largely on 
foreign policy grounds, and it comes under the proclamations that 
issue under the Walter-McCarran Act and the travel-control regula- 
tions. 

I confess I am not entirely familiar with what the policy was 
behind erecting this distinction. I can’t speak certainly for the for- 
eign policy aspects as to whether we ought to have the exception or not. 

Mr. Morano. It is the good neighbor policy. 

Mr. O’Connor. The administration bill would have perpetuated 
this distinction. I am not clear on this bill because I haven’t had the 
opportunity to study it to that extent. 

I would like to add one other aspect to this matter 

Mrs. Kriuiy. Do you feel the same, Mr. O’Connor, since it is based 
on foreign policy, we should permit them to go into Latin American 
countries and Canada? 

Mr. O’Connor. Without a passport? 

Mrs. Ketuy. Yes. 

Mr. O’Connor. I am just not prepared to say what the Depart- 
ment’s position would be on it. 

Mrs. Ketuy. Can you find out what the Department’s position 
would be on it? 

Mr. O’Connor. Yes. The reason I don’t know is that I don’t 
have responsibility for our foreign policy and I am unable to give 
vou an answer. 

(The information is as follows:) 

The following comment is furnished in response to an inquiry as to what the 
State Department’s position would be if legislation were offered requiring that 
persons traveling to the Western Hemisphere have passports in order to leave the 
country. 

It has long been this Government's policy not to require United States citizens to 
apply for passports when their travel was limited to the Western Hemisphere. 
This policy has been continued under current regulations authorized by present 
travel-control legislation. The Department believes that the present policy is 
consistent with our good-neighbor policy and with our longstanding tradition 
of facilitating travel and tourism within the Western Hemisphere. The Depart- 
ment would prefer not to see any change in this policy. 

If, however, the Congress sought by legislation to require passports for the 
Western Hemisphere, the Department would feel it essential that at least contigu- 
ous areas and adjacent islands be exempted from such a requirement. To require 
passports for travel to Mexico and Canada and the neighboring Caribbean islands 
would impose a very heavy administrative burden on the United States Govern- 
ment and would have an adverse effect on our foreign relations with those areas. 
It would undoubtedly also have an adverse effect on the tourist travel to those 
countries. Moreover, it would unquestionably produce retaliatory action from 
our neighbors. Therefore, the Department feels that, if there are to be any addi- 
tional requirements for travel to the Western Hemisphere, it is most important 
that at least contiguous areas and adjacent islands be excluded. However, the 
Department hopes that passport legislation will not involve any such additional 
requirement, 
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Mrs. Keuuiy. I would like the authors of the bill to answer my 
question. 

Mr. Vorys. The authors of the bill did not intend to extend the 
prohibition to Latin America if it doesn’t go there now. The authors 
of this bill took the long bill that attended to a number of problems 
and eliminated all of it except the part dealing with Communist 
activities—and then we redrafted that part of it so that this deals with 
just one thing; that is, preventing people involved in Communist 
activities whose activities or presence abroad would be detrimental to 
the United States, from going outside the Western Hemisphere; to 
prevent their going to Russia, and so forth. 

At least we didn’t intend to try to take in any new ter- 
ritory. 

Mrs. Keuty. I ask you, do you want to? 

Mr. Vorys. No. We want to merely confine it to the kind of 
authority that the Secretary of State had prior to these three decisions. 
These three decisions—I pointed out to some of our colleagues the 
language—say that it doesn’t make any difference what a person’s 
beliefs or associations are or whether or not they are Communists, 
that that doesn’t make any difference. 

Now, we think that if they are Communists or have been Com- 
munists or are affiliated with the Communist movement and have 
engaged and are engaging in activities intended to further the inter- 
national Communist movement, that our Government ought to at 
least be able to keep them from going abroad. 

Mrs. Ketiy. You don’t consider ‘‘abroad’’? South America? 

Mr. Vorys. All we wanted to do was to get something to hold the 
line until Congress could come back and go into this more carefully. 
That is all we had in mind. 

Isn’t that right, Mr. Selden? 

Mr. SELDEN. We certainly do want to hold the line. At the same 
time, we want to report a bill that the committee believes will be up- 
held by the Supreme Court. 

Mrs. Ketty. I yield my time bac ‘*k to the chairma 

Acting Chairman Morcan. Dr. Judd, it is your ta next. Have 
you any questions? 

Mr. Jupp. Would you object to an insertion, Mr. O'Connor, on 
page 2, line 4, after the semicolon, of language like this: “that travel 
by couriers and agents is a vital and necessary part of the apparatus 
by which the international Communist movement is controlled and 
directed.”’ 

I think this would help the bill because it spells out a fact that the 
public doesn’t see. They think, “Well, they are just traveling.’ 

I originally drafted it. ‘“Travel by couriers and agents is the major 
means by which the international Communist movement is controlled 
and directed.’ But I thought perhaps that ‘the major means’’ was 
too strong. 

From a salesmanship standpoint, and you have a lot of that in 
section 5 anyway, it helps a lot of people to see what they don’t 
realize, that through couriers is the way the conspiracy operates. That 
is the way it is tie d together. 

Mr. O’Connor. I react well to salesmanship in this respect and I 
agree with your statement. 
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Mr. Jupp. At the proper time I will present such an amendment. 
If you have a better way of saying it, I wish you would come up with 
something. 

Mr. O’Connor. There is no doubt in our minds at all that you can’t 
conduct a subversive or espionage apparatus without personal con- 
tact with the members of it. That is the point which can’t be handled 
by pouch or other methods of communication. 

Mr. Jupp. They simply will not trust their major stuff to any 
tangible thing like a letter or written message. It has to be carried 
by persons, in their minds, usually. 

Mr. O’Connor. And you recall the story of Boris Morros, who be- 
fore he was given an additional assignment, he was called to Moscow. 
Why? For the purpose of letting them look at him and evaluate 
him. 

Mr. Vorys. Would the gentleman yield? 

Mr. Jupp. Surely. 

Mr. Vorys. I think it also should be mentioned at this time what 
Mr. O’Connor mentioned before, and that is that the possession of a 
passport means that it can get into the hands of the Communist pass- 
port mill that can alter the passport for use by another agent; isn’t 
that correct? 

Mr. O’Connor. Yes, sir. There is very considerable evidence of 
that type of activity. 

Mr. Jupp. Just put another sentence in to that effect. 

Mr. Vorys. We explain that in lines 8 and 9; 
in view of the history of the use of United States passports by supporters of the 
international Communist movement to further the purposes of that move- 
ment * * * 

We might put in something more about the ‘‘exchange of passports” 
and so forth, but we intended to get at that part of it by those words. 

Mr. Jupp. It could be “history of the abuse of passports.” 

Mr. Hays of Ohio. Will you yield to me? 

Mr. Jupp. Surely. 

Mr. Hays of Ohio. This bill doesn’t do anything more than to give 
them the right to deny a passport; is that right? 

Mr. Vorys. Yes. 

Mr. Hays of Ohio. In other words, if any country doesn’t require 
a passport, there is nothing in this bill to prohibit travel to that coun- 
try? 

Mr. Vorys. That is right. 

Mr. Hays of Ohio. And if the six nations of the European com- 
munity do what they say they are going to do and abolish the neces- 
sity for a passport, then that will open the doors. There will be 
nothing in this bill to prohibit anyone to travel to those six countries. 

Mr. Vorys. Nothing in this bill. 

Mr. O’Connor. Let me just add this, Mr. Hays. There is nothing 
in this bill which would restrict anybody’s travel anyplace. This 
bill restricts the issuance of passports and then the travel factor is 
restricted by the travel control sections of the Walter-McCarran Act. 

Mr. Hays of Ohio. Now, what are they? 

Mr. O’Connor. Those are the sections that say you must have 
a passport to leave the country for any place except to the Western 
Hemisphere. 
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Mr. Hays of Ohio. Of course, if these other countries abolish the 
necessity for passports, you could leave the country and go to Mexico 
City and then you could get on a plane there and presumably nobody 
would know the difference and go wherever you could go and come 
back to Mexico City and come back to the United States, and who 
would know the difference? 

Mr. O’Connor. No, sir. We were asked about that when we were 
here before, and I think the answer is if somebody went to the Western 
Hemisphere and then went forward to a country other than the 
Western Hemisphere, he would fall at least within the penalty 
provisions. 

Mr. Hays of Ohio. If you found out about it. 

Mr. O’Connor. If you found out about it. 

Mr. Vorys. Understand, this is just a “finger in the dike” bill. 
That is all this is intended to be. 

Acting Chairman Morgan. Mr. Hays, you are on your own 
time, now. 

Mr. Hays of Ohio. I have noticed people in the South are’using a 
delaying device pretty adequately. The Court says you must inte- 
grate. But any time anybody comes up and applies to enter a school 
they refuse and let them go back through the courts, and that takes 
another 6 or 8 months or a year. 

Now, why can’t the State Department do that temporarily? Why 
can’t you make each one go to court—each one that you suspect, go 
to court and get an order? 

It will take a long time and you could delay them probably until 
the Congress had time to properly legislate. 

don’t think this bill is going to get through this session, and I 
merely throw that out. 

Mr. O’Connor. My reaction to that—and, of course, ultimately the 
responsibility for taking these cases to court would be that of the 
Department of Justice and not of ourselves, but I don’t believe that 
we could under any principle of equity or adherence to the laws of the 
land be in the business of tying up by litigation, passport applicants 
as to whom we were perfectly aware we had no right or authority 
to deny them. 

It would be a circumvention, I think, of the Supreme Court deci- 


sion. I don’t believe we can be on that base; plus the fact, sir, | 
don’t think actually it would take very long. I think anyone going 
to a court for an order if the case fell squarely under the Supreme Court 
decision, I think the order would issue pretty promptly. 

Mr. Jupp. Will the gentleman yield to me? 

Mr. Hays of Ohio. They haven’t been very prompt in these segrega- 
tion cases. 

Mr. Jupp. We recognize this is far from an adequate mechanism. 
But there still is sufficient value in it to pass it if we can. That is, 
if we can’t plug all the holes, let’s plug the major ones that we can, and 
that allows our detection agencies to focus on the other ones. 

I wouldn’t say because we can’t stop them all, therefore we shouldn’t 
try to stop the ones that we can stop. This would stop a lot. 

Mr. O’Connor. This would stop a lot, sir, and the fact that such 
legislation was in existence would mean that a lot of these people 
would not apply. A great many of them do not want to come forward 
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and swear to an affidavit stating whether or not they are affiliated 
with or members of the party. They simply won’t do it. That is 
why we have had so many more applications from persons of that 
type than we have had before. 

Now that they are not under any pressures to reveal the record of 
their affiliations, they feel much freer to come forward. 

Mr. Hays of Ohio. Would a simple bill requiring a person to swear 
that he is not and was not since 1948 a member of the Communist 
Party, serve your purposes? 

Mr. O’Connor. That would serve some purpose. A man could 
state he was a member of the party and had been active and ap- 
parently he would have the sanction to get a passport. 

Mr. Hays of Ohio. If he wouldn’t swear that he had not been—if 
he was unable to swear that he wasn’t and had not been since 1948, he 
wouldn’t get a passport. 

Mr. Jupp. That is, we would authorize the State Department to 
withhold passports from anybody who did not make such an affidavit 
and he would hesitate to make the affidavit because he isn’t sure how 
much stuff J. Edgar Hoover has on him. 

Mr. Hays of Ohio. That is right. 

Acting Chairman Morgan. Mr. LeCompte. 

Mr. LeComprr. Mr. Chairman, I want to ask a question that 
apparently has been asked several times: Is it true that a passport 
isn’t required to any South American or Western Hemisphere 
country? 

Mr. O’Connor. Sir, it is true under the travel control regulations 
that a passport is not required. 

Now, I don’t have the figures, but I believe there are a few, a 
minority of the Latin American countries that themselves require a 
passport. There is always a combination of the two things. 

Mr. LeCompte. They do have to have visas in a great many South 
American countries? 

Mr. O’Connor. In a great many, yes. 

Mr. LeCompte. I frequently have to get visas for individuals and 
I sometimes have to take a passport with me, but that isn’t required. 

Mr. O’Connor. I understand about three-quarters of the Latin 
American countries do require a passport. I was in error there. 

Mr. LeComprer. I understood some countries required a visa and 
a passport. 

Mr. O’Connor. I am now told it runs about three-quarters of the 
Latin American countries that require a passport. 

Mr. LeCompte. And some, also visas? 

Mr. O’Connor. Yes, sir. 

Mr. LeCompte. I can’t help but think that Wayne is about right, 
that if people can go to Mexico and then go anyplace they please, 
that the gates are wide open, both to come and go. 

It doesn’t seem to me this bill is adequate to do what we want to do. 

Mrs. Ketiy. Will the gentleman yield? 

Mr. LeCompte. Yes. 

Mrs. Ketity. Would you request a list of those countries that 
require passports and visas? 

Mr. LeCompte, | will be glad to ask them. 

Mr. O’Connor. I can supply that. 
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(The information is as follows:) 


According to information available to the Department of State, the following 
requirements are in effect for the documentation of American travelers to areas 
in the Western Hemisphere. The information is not applicable to Americans 
who wish to emigrate permanently to the areas named. ‘Time has not permitted 
verification through the authorities of each country listed of the present accuracy 
of the requirements, and it should be borne in mind that the information is 
subject to change without notice. 

Argentina: Passport required. Visa not required of American tourists. 

Bahamas, British West Indies: Passport and visa not required. 

Barbados, British West Indies: Passport and visa not required of tourists for a 
stay up to 6 months. 

Bermuda: Passport and visa not required. 

Bolivia: Passports required. Visas not required of tourists for a visit of 90 
days or less. 

Brazil: Tourists may enter Brazil for a period not to exceed 30 days without 
an entry visa. Tourists should be in possession of a valid passport, a return or 
through transportation ticket, and a tourist card which will be issued gratis by 
the transportation company. For a stay beyond 30 days, a tourist may obtain 
one extension of 30 days upon application after arrival. 

Canada: No passport or visa required. 

Chile: For tourists passport but no visa required. For businessmen visa 
necessary. 

Colombia: Tourists may enter if in possession of a tourist card issued by a 
consul of Colombia. Card is valid for 1 year, for several entries, and is issued 
gratis. 

Costa Rica: A tourist card valid for 30 days and subject to extension for 6 
months may be obtained from a consul of Costa Riea or from the transportation 
company and used in place of a passport. 

Cuba: Passport and visa not required. Tourist card required. 

Curacao: No passport or visa necessary. 

Dominican Republic: Passport and visa not required of American tourists 
traveling to the Dominican Republic. In lieu thereof, a tourist card will be 
issued to them by transportation companies. The card permits tourists to re- 
main for less than 15 days. 

Ecuador: Tourist card will be issued in place of a passport to tourists or per- 
sons in transit by transportation companies and by consuls of Ecuador. Card 
is valid for 3 months. Card is not good for employment in Ecuador or for en- 
gaging in commercial or industrial activity. 

El Salvador: Passport and visa required. 

Guatemala: Passport not required for tourist travel provided a tourist card is 
obtained from a consul of Guatemala or from the airline company. The card is 
valid for a period of 90 days. 

Guiana, British: Passport and visa not required of American citizens in pos- 
session of round-trip tickets for a stay of 3 months or less for business or pleasure. 

Guiana, French: Passport required. Visa not required for less than 3 months. 

Haiti: Passport and visa not required of tourist for a visit of 1 month. A ecard 
of identity will be issued by officials of Haiti upon arrival in that country. 

Honduras: Passport and visa required. 

Honduras, British: Passport not required for a visit of less than 6 months upon 
presentation of landing card which can be obtained from steamship line or air- 
line; or for travel in transit by sea or air if not exceeding 14 days if ticket shows 
destination other than Honduras. 

Jamaica: No passport will be required of tourists for a visit of 6 months or less 
in direct travel from the United States. Visa not required for a visit of less than 
6 months or for travel in transit not exceeding 14 days. Travelers should bear 
a return ticket on arrival in Jamaica and will be given a special tourist card which 
they will hand back to the immigration authorities on their departure. The 
tourist card is not intended to cover persons proceeding to the island for business, 
for religious work, or to conduct revival meetings. 

Mexico: (1) American citizens entering Mexico solely for pleasure or in transit 
may obtain a tourist ecard from a consul of Mexico good for single entry and 3 
months for a fee of $3. A card good for 6 months and multiple entries may be 
obtained for a fee of $5. (2) Where travel is on business a visitante card may be 
obtained from a consul of Mexico good for 3 months, single entry, for a fee of $3. 
The same card good for 6 months and for multiple entries may be obtained for a 
fee of $5. (3) Where travel is for study a tourist card may be obtained from a 
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consul of Mexico good for 3 months, single entry, for a fee of $3. A tourist card 
good for 6 months and multiple entries may be obtained for a fee of $5. 

Item (2) above does not cover those going to Mexico to take employment. 
Such persons may obtain a visitante card upon application therefor to a Mexican 
consul, provided approval is received from the Ministry of Gobernacion at 
Mexico. The card will be issued for a fee of $41.50 and is valid for a period of 
employment not exceeding 12 months. 

Netherlands West Indies: No passport or visa necessary. 

Nicaragua: Passport and visa necessary. 

Panama: Tourists may obtain a tourist card from the transportation company 
in lieu of a passport. Temporary travelers other than tourists may obtain an 
entry permit from a consul of Panama in lieu of a passport. 

Paraguay: Passport and visa required. Visa valid for 6 months. 

Peru: Tourist card may be obtained from tourist agencies and transportation 
companies in lieu of passport and visa. 

St. Pierre and Miquelon: Passport and visa required. 

Surinam: Passport required; no visa necessary. 

Trinidad and Tobago, B. W. I.: Passport and visa not required of American 
citizens for a visit of less than 6 months for business or pleasure (1) if journey 
originated in the United States, (2) if in possession of round-trip ticket for return 
to United States, and (3) if able to identify themselves to immigration officials 
in Trinidad and Tobago as American citizens. 

Uruguay: Passport required; no visa necessary. 

Venezuela: American citizens are not required to obtain a passport or visa if 
they remain less than 48 hours. All that is required is a card issued by the steam- 
ship or airline company showing that they will be responsible for the person up 
to 48 hours. Persons who intend to stay more than 48 hours and up to 30 days 
may obtain a tourist card from a Venezuelan consulate, for which they should 
apply in person. Those who desire to stay longer than 30 days must obtain a 
passport and visa. 

West Indies, British; Leeward Islands (Antiqua, British Virgin Islands, St. 
Kitts-Nevis, Montserrat); Windward Islands (St. Lucia, St. Vincent, Dominica, 
Grenada): Visa not required for a visit of 6 months or less. Passports not 
required for a visit of 6 months or less for business or pleasure for direct travel 
from the United States if traveler is in possession of round-trip ticket. 

West Indies, French: Passport required; no visa required for less than 3 months. 


Summary of travel document requirements of Latin American Republics for American 
tourists 


United States passports required: Argentina, Bolivia, Brazil, Chile, El 


Salvador, Honduras, Nicaragua, Paraguay, Uruguay, total__-_-_- alte 9 
Tourist cards: Colombia, Costa Rica, Ecuador, Guatemala, Mexico, Panama, 
Peru, Venezuela, total_........--- bi iiee« Vind Stang abn fox ates 8 


The three Caribbean Republics (Cuba, Haiti, and the Dominican Republic) 
admit American tourists on tourists cards in lieu of passports. 

Mr. Sevpen. Mr. O’Connor pointed out earlier that there were 70 
applications for passports from people they felt were known Com- 
munists or who had engaged in activities intended to further the 
international Communist movement. 

Those 70 applications were submitted after the Supreme Court 
ruled on the procedure, and prior to his first appearance before this 
committee some 3 weeks ago. Since that time, the list has grown 
to 386. Under this bill they could at least deny a portion of the 
386 applications that are now pending. 

Mr. LeCompte. I am glad you brought that out. 

I wanted to ask you about the wording of section 5 on the first 
page, where it says the following will be added: 

The Congress finds that the international Communist movement of which the 
Communist Party of the United States of America is an intergal part— 
and so forth, that is a statement of fact and I haven’t any doubt it is 
true, but how is that established that it is an integral part? 
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There are Communists in the United States who deny that they 
are affiliated with the international movement? 

Mr. O’Connor. I am sure there are, sir. 

There is abundant information in congressional hearings and 
reports tending to show the degree of control of the Communist 
Party USA, by. Moscow. 

Mr. Vorys. Would the gentleman yield at this point? 

As a draftman of the bill, I want to say this part is either a direct 
copy or a paraphrase of existing law; a repetition of existing law. 

Mr. O’Connor. This, I am told, is taken from findings of fact, 
almost word for word, that are in the Walter-McCarran Act passed 
in 1952— — me, the Communist Control Act of 1954. 

Mr. LeCompte. I don’t know one Communist. I don’t know that 
I have ever met one. I asked J. Edgar Hoover once and he said he 
didn’t think they would exceed 30 in Iowa. I have understood that 
they deny they are directly affiliated with the international Com- 
munist movement, and I wouldn’t think that would be adequate. 

Acting Chairman MoreGan. The gentleman’s time has expired. 

Mr. Selden. 

Mr. Setpren. Mr. O’Connor, for the benefit of the committee, 
would you again state the reasons why a bill is needed? 

Mr. O’Connor. Essentially the reason we need a bill is, or that we 
feel we need a bill and have asked for one—and the President’s message 
came up and asked for it—is that under the present state of the law 
we cannot deny passports or, as a result prevent travel by members 
of the Communist Party or supporters of the Communist movement. 

Now, these people go abroad, and I don’t say for a minute that 
every one of them is a dangerous espionage agent but the large 
majority of them, I think, are going abroad under the discipline, 
control, and orders of the party, and they are going abroad to engage, 
I think in most cases, in specific activities which are essentially 
directed against the United States. 

There are propaganda activities, there are meetings among intel- 
lectual groups, among cultural groups, speeches are made attacking 
American policy, and American forei ign policy, attacking the West, 
supporting the Communist position on aaa any one of a host of 
international issues. 

In some cases I am certain these people are going abroad for even 
more sinister purposes, which is to deliver money or messages or plans 
or papers and material of an espionage character. 

The Walter-McCarran Act, as you will recall, under the visa section 
prohibits Communists from coming to this country, or persons who 
have a record of Communist activities and they prohibit them coming 
to this country, because that act which Congress, of course, passed, 
tries to stop this traffic among Communist agents and supporters. 

Now, under our passport laws we could block the other side of the 
street. We could prohibit American Communists from going abroad. 
Just as the Walter-McCarran Act prohibits foreign Communists from 
coming to this country. 

Under the present state of the law, that street has now been opened. 
This country and the Congress is still committed to prohibiting 
foreign Communists from coming to America, but we are no longer in a 
position of prohibiting domestic Communists from going abroad. 
That, simply put, is the case for need for legislation in this area. 
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Mr. Setpen. Let me ask you just one more question: do you feel 
that this bill (H. R. 13760) now before the committee is adequi ite to 
deny passports to persons who have knowingly engaged in activities 
intended to further the Communist movement? 

Mr. O’Connor. Yes, Mr. Selden, I do. We had originally a bill 
which raised broader issues. In some future year, we still feel there 
are many additional issues that need to be dealt with by the Congress, 
but on this narrow point, and the most urgent point and the most 
important point—that is, can you prohibit the travel of supporters of 
the international Communist movement, it is our judgment that this 
bill would do an entirely adequate and proper job of giving us the 
authority to deny passports to that type of person. 

Mr. Setpen. Thank you. 

That is all, Mr. Chairman. 

Acting Chairman MoreGan. Mr. Morano. 

Mr. Morano. I just want to state for the record, I favor legislation 
to prohibit the travel of any person who is a Communist or who 
participates in the international Communist movement. While there 
may be some language in this bill, or some attempts seeking to amend 
this bill with which I may agree, I intend to vote for this type of legis- 
lation. 

Now, here we are in a fight for the minds and hearts of men in the 
world. We are fighting for freedom and liberty and we are trying to 
keep freedom and liberty in this world. We are against the philosophy 
the leaders of which would deny man his conscience, his morality, 
his faith, and so on. 

Certainly we want to be careful that we don’t deny any legitimate 
constitutional freedom to any American citizen. But I can’t conceive 
of why we should permit a person who seeks to overthrow our Govern- 
ment in favor of a dictatorship, to enslave us rather than keep us free, 
should be given every conceivable right to travel, to abuse the use of 
the passport and do all the other things that are nefarious in seeking 
to overthrow our Government. 

I think this is important legislation, and I believe that this com- 
mittee should take action of some kind to give the executive branch of 
the Government an opportunity to deal with this problem. 

Now, I am one of those who didn’t like a lot of provisions of the 
previous bill that was before us. I thought it permitted the State 
Department or some person in the State Department by frivolous 
action, whim or caprice, to deny the issuance of a passport. 

This bill, on the other hand, with all those provisions which I 
objected to removed, is acceptable to me, and I intend to vote for it. 
Now, I just want to ask one more question if I have any time, Mr. 
Chairman, and that is this. 

As I understand it, any person who was a member of the Communist 
Party before 1948 is denied a passport—if all other information or 
criteria or finding of fact is made. 

Mr. O’Connor. Since 1948. 

Mr. Morano. Since 1948? 

Mr. O’Connor. Yes, sir. 

Mr. Morano. And the man in Mexico whom you referred to, and 
we have no knowledge of whether or not he has—there isn’t any 
accusation as to whether or not he has been a Communist since 1948, 
then under this bill, even he would be eligible for a passport. If a 
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finding were made that he was not a Communist as of 1948—since 
1948? 

Mr. O’Connor. Yes. I am not certain about the evidence in that 
particular case, but let me say this about picking a 10-year period: 
A court decision has declared that 15 years is too long. That is, we 
had a case in which a person had refused to say anything from a 
period 15 years ago, and we tried to hold that passport, and a court 
decision declared that 15 years was too long. 

Mr. Vorys. Would the gentleman yield at that point? 

In redrafting this, we put in a date and not a term of years because 
it was 1948 when the Communist Party showed it was aggressive by 
taking over Czechoslovakia and when it went unde reround, and 
nobody since 1948 can say “I didn’t know it was loaded,” when they 
joined the Communist Party. 

Mr. Morano. Now, there is one more question, Mr. Chairman, 
and that is, in this language on page 3 from line 4 to 9—that is sub- 
section (c)—it appears to mean a person is presumed to be a Com- 
munist, unless he establishes that he is not. 

Is there some way you can reverse that? 

Require that the burden of proof lies with the State Department. 

Mr. O’Connor. Our view of the operation of this section was as 
stated by Mr. Selden—he and Congressman Vorys, I think, were the 
authors of it rather than ourselves—but we have wished to be in a 
position where if we presented a case and the applicant then refused 
to present anything, he had a right to go to court. We could make a 
negative denial decision on the basis of that and he had a right to go 
forward in court. 

It is more a question of who goes forward than burden of proof. 

Mr. Morano. This is then a protection as you see it for the person 
seeking a passport. It gives him more right. 

Mr. O’Connor. It is a statement of present law, that he would in 
fact have the opportunity, but if it is helpful and states what we in 
fact do, then I am all for it. 

As I say, it wasn’t our section. We had a somewhat similar section 
in our original bill, on the reasoning that I just gave you. 

Mr. Morano. In other words, this section doesn’t “presume a man 
to be guilty,” let’s say—and I say that in quotes—until he has 
established innocence? 

Mr. O’Connor. It allows us to present our case and then the 
burden shifts to him to present his case or refuse to present one. 

Acting Chairman Morean. Mr. Pilcher. 

Mr. Pitcuer. I bave no questions, Mr. Chairman. 

I can only say I concur entirely with Mr. Morano. I intend to 
support the legislation. 

Acting Chairman Morean. Mrs. Church. 

Mrs. Cuurcu. I support the purpose of the legislation but I am not 
completely happy about the form of the bill. 

In section 6, 1 would prefer to combine (a) and (b) in one paragraph. 
I would rather say: 

The Secretary of State is authorized to deny a passport to any person who is 
a member of former member of, or affiliated with, the Communist Party, or who 
knowingly engages or has engaged, since 1948, in activities intended to further 
the international Communist movement, as to whom it is determined that his or 


her activities or presence abroad would under the findings made in section 5 be 
harmful to the security of the United States. 
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What I am objecting to here is what seems to be too loose a sur- 
render, no matter how we tie it down in section (b), to the Secretary 
of State of discretion to determine whether or not an American citizen 
shall have a passport. 

It seems to me that we could get the desired effect in the bill by 
a more simple statement which would tie down exactly what we are 
trying to do without giving a blanket bit of power. 

Mr. Hays of Ohio. Would you yield to me? 

Mrs. Cuurcu. I would be glad to yield. 

Mr. Hays of Ohio. Would you be satisfied if we simply stated, in 
whatever language they decided on, that the Communist conspiracy, 
and so on and so forth, and the Secre tary of State is empowered to 
deny a passport to a member of the Communist Party, and then 
go on to state that an affidavit may be required that the man is not 
or has not been a member of the Communist Party since 1948? 

Then, if he makes an affidavit and vou have evidence, as the Wall 
Street Journal says, that he has lied, then you can go to court and 
put him in jail, which is where he belongs, and if he won’t come in 
and make such a statement, the law would automatically preclude 
his getting a passport. 

That seems to me the same way to do it. 

Mr. Vorys. Would you yield to me? 

If you would read what Mr. Justice Douglas said you would see 
look at page 29 of this document that you have before you. 

He says: 

They may or may not be Communists—to repeat, we deal here with the 
constitutional right of a citizen, a right which we must assume Congress would 
be faithful to respect. 

Mrs. Cuurcu. What would they be? 

Mr. Vorys. The Justice went on to say: 

We would be faced with important constitutional questions were we to hold 
that Congress by these laws had given the Secretary authority to withhold pass- 
ports to citizens because of their beliefs or associations. 

What you’ve got to do, Mr. Selden, and I think the State Depart- 
ment and Justice Department agree, is to base the denial on some- 
thing besides beliefs and associations. It has got to be activities, 
although beliefs and associations my be evidence of activities. 

Mrs. Cuurcn. Will the gentleman yield back some of my time to 
me? 

Mir. Vorys. Yes. 

Mrs. Cuurcu. Frankly, there is nothing in subsection (a) dealing 
with activities. It doesn’t mean the activities or presence of anybody. 
What I am objecting to is the general blank check provision of this, 
which if not tied in directly to subsection (b)—gives the Secretary of 
State a right to decide whether anybody’s activities are inimicable 
to the security of the United States. 

Mr. O’Connor. Subsection (a) is limited to the type of persons de- 
scribed in 5, who are supporting the Communist conspiracy, and also 

(b) which spells it out in some detail, so the (a) is not a blanket denial 
at all, it is a denial directed only at Communists or Communist 
supporters. 

Mrs. Cuurcu. I would like to see the bill say so, because there may 


be a great many people like myself who might see something else in 
this. 
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When you get down to saying in subsection (a), ‘the Secretary shall 
take into account, ” you are not saying when he takes this criterion 

into account that only the people desc ribed in subsection (b) fall into 
subsection (a). 

Am I wrong on that? 

Mr. O’Connor. I think the taking into account is a normal way of 
stating that he must consider these factors. 

Mrs. Cuvrcn. I do not think that it definitely precludes his action 
in other cases besides—we are only describing in subsection (b) what he 
shall take into account in dealing with members of the Communist 
Party. 

Mr. O’Connor. Our belief is that the authority given in this 
statute would not extend to cases beyond Communist affiliation of one 
sort or another. 

Mr. Hays of Ohio. Could you spell that out? 

Mrs. Cuvurcn. I go back to my original statement. TI see nothing 
in paragraph (a) that refers to the former activities of these people. 
It simply says their activities or presence abroad. I think the point 
is not clearly made there that we are talking about activities at all. 

Mr. Jupp. Former associations indicate the kind of activities they 
engage in. 

Mrs. Cuurcn. I do not think that you are necessarily saying that. 
I want terribly to get out a good bill. May I say that—but I am not 
fully satisfied with this one. 

Mr. O’Connor. Section 5 and section 6 (a) and (b) all have to be 
read together. Now, I realize that this is not perhaps the simplest 
bit of draftsmanship in the world. I can only say that this is very 
parallel to our original bill, which was carefully considered in the 
light of the Supreme Court decision. It was written this way—that 
is, the original which is very parallel to this, was written this way in 
the light of what the Supreme Court had to say. 

[ don’t say that makes it perfect by any means, but at least to a 
good many attorneys who had a lot to do with the Supreme Court 
argument, they felt this was the ‘sai way to put it. 

Mrs. Cuvurcu. I agree that it is probably well drawn from a legal 
standpoint and to meet the specific statement of the Supreme Court. 

I still feel that you have not definitely stated that the power is 
extended only to consideration of the fonts described in (b) and (e). 

In other words, I think (b) and (c) are an interpretation of (a), 
rather than a limitation upon it. 

Mr. O’Connor. I think we would be perfectly happy to either 
work with the members or the staff to try to make that more clea 

Mrs. Cuurcx. Would there be particular objection to describing 
and writing into subsection (a) the kind of people of whom you are 
thinking when you are denying a passport, or giving the Secretary 
power to deny a passport? 

Mr. O’Connor. No, Mrs. Church; there would be no objection to 
that. That is what we thought we had done. We will be glad to 
try to make it clearer. 

Acting Chairman Morean. Mr. O’Hara. 

Mr. 0’ Hara. Section 5 denies passports to supporters of the inter- 
national Communist movement. Then comes the question of how to 
determine whetherfthe*applicant is a supporter of the international 
Communist movement. 
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Section 6 (b), let me read it: 


In determining whether a person is within subsection (a) of this section the 
Secretary shall take into account the findings in section 5 and shall consider as 
material, among other matters, whether the applicant is a person who, whether 
or not a member or former member of, or affiliated with, the Communist Party, 
knowingly engages or has engaged, since 1948, in activities intended to further 
the international Communist movement. 

Now, what is meant by “among other things’’? 

Mr. O’Connor. Our view is “among other matters” is still under 
section 5. That is, they have to be Communist or Communist- 
affiliated matters. 

I think it was included there because when you catalog “member 
affiliated with’”’ and so forth, you are never certain that you may get 
a case of some sort of Communist association which will not be included 
in these categories. 

If you have it somewhat broader—but still Communist—broader 
but still Communist clause in here, you are better off. 

Now, perhaps the authors of the bill had another thought on that. 

Mr. O'Hara. Am I right in this, that this could include anyone 
who at some time made an idle remark or had a casual acquaintance. 
Doesn’t “among other things” leave the door wide open? 

Mr. O’Connor. It is qualified by section 5, which talks about 
supporters of the international Communist movement. 

Mr. O'Hara. Section 5 says supporters of the international Com- 
munist movement are the ones to be denied. But, section 6 leaves the 
determination by the Secretary of State that one is a supporter of the 
international Communist movement to an idle remark or a casual 
acquaintance, in fact to anything. 

Mr. Vorys. If you will read it, we put in under lines 1 and 2, 
“knowingly”? engaged, or have engaged in activities intended to 
further the international Communist movement. 

Mr. O’Hara. Oh, no. 

Mr. Hays of Ohio. ‘Among other matters.” 

Mr. O'Hara. “Among other things.’’ 

Mr. Sutpen. Will the gentleman yield to me? 

Mr. O’Hara. Yes. 

Mr. Sevpen. I would be willing to strike the words “among other 
matters,” if it would eliminate your objection to this bill. 

Mr. Vorys. I certainly don’t think that the ‘‘among other matters”’ 
has anything to do with the one finding he has to make, whether or 
not they are members, that they knowingly engage in activities to 
further the Communist conspiracy, but I would be perfeetly willing 
to drop those words. 

Mr. O'Hara. Now, [ am interested in section 6, 

Mr. O’Connor. Mr. Chairman, may I say, as I understand it, the 
authors would be perfectly willing to drop the ‘‘among other mat- 
ters’? and the State Department would be willing to drop it, too, if 
it causes confusion. 

Mr. O'Hara. Let me go back to section 6 (a): 

The Secretary of State is authorized to deny passports to persons to whom it 
is determined upon reasonable grounds * * * 

What are those reasonable grounds? 


Mr. Jupp. They are defined in (b). 
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Mr. O'Connor. That is one of the purposes of the findings, as to 
what the reasonable grounds are. 

Now, I don’t know “of any finding which is made by any administra- 
tive body that doesn’t have some such reference to “reasonable 
grounds.”’ 

The Secretary has to have some degree of discretion, sir, and if the 
grounds are unreasonable the courts will shortly tell us. 

Mr. O’Hara. You are to administer the program, are you? 

Mr. O’Connor. Among others, sir. 

Mr. O’Hara. You are the head of the administration of the pro- 
gram? 

Mr. O’Connor. I am subject quite obviously to my boss. 

Mr. O’Hara. Realizing that each individual approaches a problem 
differently, say this becomes a law and you are going to administer 
it. What are you going to regard as reasonable grounds? 

Mr. O'Connor. Well, sir, in a whole series of cases we have had 
already in the courts under our previous regulations which we more 
or less restore by this bill, the courts have spelled out pretty clearly 
what they consider to be reasonable grounds already, and it involves 
very detailed findings of fact as to the activities that an individual 
has engaged in. And we say in a letter 
on such and such a date you appeared at such and such a meeting and engaged 
in such and such an activity. 

Paragraph 2: 

On such and such a date, you were involved in such and such type propaganda 


Mr. O’Hara. May I interrupt for a moment? 

You mentioned, I took as “reasonable grounds’’ in one case, a 
certain woman, concerning whom Mr. Hays seems to have a different 
opinion than you have. 

Now, a statement from somebody that I might regard as a good 
source, somebody else might regard as a bad source. 

Would you accept the statement of a person, concerning whose 
reliability there was an honest difference of opinion, as furnishing 

‘reasonable grounds” for denying a passport to someone? 

Mr. O’Connor. As I stated in that case, Miss Bentley’s testimony 
went back to 1942 and 1944, and under the terms of this bill that 
particular item would not be pertinent to the denial of a passport. 

I mentioned the Bentley accusation to characterize—perhaps 
erroneously —the type of person we were dealing with here. 

Now, the matter was in fact referred to the Justice De partment for 
espionage proceedings, but they didn’t think they had sufficient 
evidence to be able to prosecute the case. 

Mr. O’Hara. Have you read the editorial in the Wall Street 
Journal of July 14, 1958? 

Mr. O’Connor. I did at the time, sir. 

Mr. O’Hara. Did it make an impression on vou? 

Mr. O’Connor. That is a pretty broad question 


Mr. O’Hara. Well, in that editorial it says: 

We thought the Supreme Court right then and we think the President is wrong 
now to ask Congress to pass a law returning that power to the State Department 

Mr. O’Connor. Well, sir, I think the power is essential to the 
United States Government in all good commonsense. Our Govern- 
ment should be able to prevent Communists from traveling abroad. 
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Now, who has that power I frankly don’t care. It would save me 
a lot of time, and I would have had a much easier morning if it hadn’t 
been the State Department. 

The fact of the matter is, historically, since the Republic was 
founded, the State Department has had the authority to issue pass- 
ports, and so it seemed to us logical and less complicated if we con- 
tinued to have that authority. 

Mr. O’Hara. Would you suspect the Wall Street Journal of being 
a Communist publication and deny its editor a passport on the 
strength of this editorial? 

Mr. O’Connor. I think I could safely say no, sir. 

Acting Chairman Morcan. Mr. Adair. 

Mr. Apaim. Mr. Chairman, I think this type legislation is very 
badly needed. 

Secondly, I think this is a good bill. 

Thirdly, I hope we report it to the House and the House takes 
action, and I have no questions. 

Acting Chairman MoreGan. Mr. Fountain. 

Mr. Founraryn. Mr. Chairman, I have no questions other than to 
say that I am inclined to agree with the observations and objections 
made by Mrs. Church. 

As I see it, we are trying to give the State Department a certain 
amount of discretion in the cases described, and yet we want to be 
sure we don’t give them too much discretion so as to deprive a loyal 
American citizen, not affiliated with the Communist movement, of 
ihe right to travel abroad. 

I am not so sure this bill, the way it is drawn, would do just that. 
I am afraid that it could be construed to give the State Department 
more authority in this field than it ought to have. 

If there was some way we could definitely find out who they are and 
get them out of this country and keep them from getting back in, that 
would be a wonderful thing. 

Mrs. Botton. Would the gentleman yield for a moment? 

It seems the individual has a great many rights given him in section 
6, paragraph (c). He can go to court, he can prove that he isn’t all 
these things. And that is the thing we are permitting him. And if 
we don’t have something like this, we are simply going to write our 
own death knell, that is all. 

Mr. Fountain. You mention section 6 (c). I noticed that, too. 

[ very definitely think that if the State Department has adequate 
evidence that a person is active in the Communist movement, such 
person ought to be denied the privilege of going abroad, if such denial 
is in the best interest of this country unless that person can satisfy 
the State Department otherwise, and the appropriate court in the 
case of judicial service. The way this thing is written, I am not sure. 

It savs “shall nevertheless have the right to establish by clear and 
convincing evidence that his activities.”” I don’t know just what 
that means—‘“‘have the right to establish.”’ 

[ have always understood, where burden is appropriate, that a per- 
son ‘‘must’’ establish something, by clear, cogent, and convincing 
evidence. This is quite a burden for an applicant. 
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Mrs. Cuurcu. I wonder if the gentleman would consider the com- 
bination of sections 6 (a) and (b) to read as follows: 

The Secretary of State is authorized to deny a passport to any person who is a 
member or former member of, or affiliated with, the Communist Party, or who 
knowingly engages or has engaged, since 1948, in activities intended to further 
the international Communist movement, as to whom it is determined that his 
or her activities or presence abroad would, under the findings made in section 5, 
be harmful to the security of the United States. 

Mr. Fountain. I think you have covered it in those last few lines. 

Mr. Setpen. This gives the person who has been denied a passport 
an opportunity for administrative review. He can exercise that 
privilege, or if he would rather not do so, he can go straight into court. 

Mr. Fountain. He has to establish by clear and convincing evi- 
dence. 

Mr. SevpeN. He has the right to do so. 

Mr. Fountain. Whereas the State Department can merely be 
satisfied on the basis of the information it has. I question the 
constitutionality of placing such a burden on the applicant. 

Mr. Seven. If he decides not to take that administrative review, 
he can go into court. 

Mr. Fountain. I think there is a saving clause in the bill, which 
gives an individual a chance to go into court. 

Mr. SetpENn. Now, will you yield further to me? 

Mr. Fountain. Yes. 

Mr. Setpen. After studying the original request made by the 
administration, I felt it was too broad. 

However, I did feel that something should be done in connection 
with this matter and I worked with Mr. Vorys, the State Department, 
and the Justice Department in an effort to bring out a satisfactory bill. 
The measure Mr. Vorys and I have introduced will give the Secre tary 
of State the authority, subject to court review, to deny a passport to 
anyone knowingly engaging or having engaged since 1948, in activities 
intended to further the international Communist movement. 

I don’t think you can read anything else into this bill, and I think 
it is vitally needed, as Mr. O’Connor has pointed out. TI trust this 
legislation will be considered by the committee and voted on before 
Congress adjourns. 

Mr. Fountain. If I may add further, I think the committee ought 
to act on something, but I think it can be said in much fewer words. 
The language which Mrs. Church has suggested seems to cover the 
situation. 

Mr. Hays of Ohio. If you want to do what you say you want to do 
Mr Selden, why don’t you say that? 

Mr. Sexpen. I might point out that I have never worked on a bill 
with such a simple objective that was harder to write. 

It is not an easy matter to quickly write language that will comply 
with the Supreme Court’s decision on this subject. Mr. Vorys and | 
have worked in conjunction with the staff and with attorneys from the 
State Department and the Department of Justice. If vou begin to 
completely rewrite the measure at this point, it will be difficult, if not 
impossible, to pass a bill before adjournment. 

Mr. Fountain. Mr. O’Connor, what about the language suggested 
by Mrs. Church? 
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Mr. O’Connor. I wonder if I could just state for a moment what 
I think is the philosophy of this; (a) and (b) are really almost parallel 
to the original administration bill, 

Under the Supreme Court decision, we think that there is adequate 
authority for recognition of the fact that passports can be denied on 
grounds of national security. 

Now, where the doubt seems to arise, at least in our reading of that 
decision, is whether membership or activities in support of the Com- 
munist Party are dangerous to the security, or whether they are, as 
the Court seemed to us to state, mere associations and beliefs. 

So, we felt that the law should say that these associations and beliefs 
are harmful to security, and if you find a person is engaged—I mean 
these activities are harmful to the security—if you find a person en- 
gaged in these activities, you can turn the passport down, because it 
is harmful to security, and that it made a closer link than the other 
way around. 

Mr. Founratn. You are trying to tie the two things together. 

Mr. O’Connor. Yes. 

Acting Chairman Morean. Do you want to finish your answer? 

Mr. O’Connor. I realize this is an enormously complicated matter 
and based on different readings of that decision and a number of other 
decisions. I don’t say this is perfeci, but it was originally thought 
through very carefully, and I would subscribe to Mr. Selden’s point 
that when vou start to redraft in a hurry, we may end up with a bill 
which won't stand up in courts, and bear in mind that if a bill of this 
nature gets thrown out of the courts this time, it will be thrown out 
on constitutional ground and we will never be able to get this authority 
back. 

It was thrown out the last time on the grounds that it was without 
legislative authority, but when it goes out on constitutional grounds, 
it is gone forever. 

Acting Chairman Morgan. Mr. Curtis. 

Mr. Curtis. The ground of the Supreme Court’s decision in Kent 
v. Dulles is that the Congress hasn’t authorized the Secretary to 
withhold passports on the ground of national security. 

Would not a simple amendment to existing law, making it clear that 
Congress has authorized the Secretary of State to withhold passports 
on grounds of national security, be sufficient to correct the difficulty 
arising under the decision of the Supreme Court in Kent v. Dulles? 

Such an amendment might add a final clause to section 1 of the act 
of July 3, 1926 (44 Stat. 887; 22 U.S. C. 211a), so that the section 
would read: 

The Secretary of State may grant and issue passports, and cause passports to 
be granted, issued, and verified in foreign countries by diplomatic representatives 
of the United States, and by such consul generals, consuls, or vice consuls when 
in charge, as the Secretary of State may designate, and by the chief or other 
executive officer of the insular possessions of the United States, under such rules 
as the President shall designate and prescribe for and on behalf of the United 
States, and no other person shall grant, issue, or verify such passports, and such 
rules may provide for the denial of passports to those whose travel abroad would be 
contrary to the national security of the United States. 


I make this suggestion because of my belief that the real ground of 
decision in Kent v. Dulles was that Congress had not authorized the 
Secretary of State to withhold passports on grounds of national 
security. 
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The majority of the Court gave a narrow construction of existing 
law, which was dissented from by the minority; and if that narrow 
construction is corrected, existing law will, I ‘submit, be adequate, 
without any need of setting up the detailed proc edures proposed in 
some of the bills before us. 

I point to a few statements in the majority and minority opinions 
in Kent v. Dulles which indicate that the ground of the decision was as 
above stated. 

The majority opinion points out that the right to travel is largely 
dependent on the possession of a passport, and says: 

We need not decide the extent to which it can be curtailed. We are first con- 
cerned with the extent, if any, to which Congress has authorized its curtailment. 

The Court then construes existing law to mean that Congress has 
authorized withholding of passports in peacetime only on two grounds: 
namely, that the applicant was not a citizen, or had participated i 
illegal conduct. The Court says: 

* * * those two are the only ones which it could fairly be argued were adopted 
by Congress * * *. We therefore hesitate to impute to Congress, when in 1952 
it made a passport necessary for foreign travel and left its issuance to the discretion 
of the Secretary of State, a purpose to give him unbridled discretion to withhold 
a passport from a citizen for any substantive reason he may choose. 

The majority opinion sums up its conclusions, saying: 

* * * we do not reach the question of constitutionality. We only conclude 
that section 1185 and section 2lla do not delegate to the Secretary the kind of 
authority exercised here. 

The minority of the Court clearly believed that the ground of the 
decision was that Congress had not given the Secretary of State au- 
thority to withhold passports on grounds of national security. Thx 
minority states that the majority reached its decision 
by holding that the Secretary has not been authorized to deny a passport to a 
Communist whose travel abroad would be inimical to our national security * * * 

It then expresses disagreement with this holding, saying: 


The legislative history of the 1918 act sharply indicates that Congress meant 
the Secretary to deny passports to those whose travel abroad would be contrary 
to our national security * * * 

The implication is unmistakable that the Secretary was intended to exercise 
his traditional passport function in such a manner as would effectively add to the 
protection of this country’s internal security. 

The minority criticized the majority opinion for interpreting exist ~ 
ing law as giving the Secretary discretion to deny passports in peace 
time only on the grounds that the applicant was not a citizen or ha‘ 
participated in illegal conduct. 

I do not overlook the fact that the majority opinion, in addition to 
holding that the Congress had not authorized the Secretary to with- 
hold passports on grounds of national security, also found improper 
the action of the Secretary in subjecting applicants for passports 
“to inquiry into their beliefs and associations.” This referred to 
questions asked of applicants as to past membership in Communist 
organizations, and the like. 

Obviously, the majority of the Court would regard such inquiries 
improper if it believed that Congress had not authorized the with- 
holding of passports on grounds of national security. But once this 
difficulty is overcome by a statement that Congress does authorize 
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such withholding, it seems clear that questions relating to past 
Communist activity would no longer be objectionable. 

My question is what you would think of the shorter type of amend- 
ment above suggested? 

Mr. O’Connor. | am afraid I don’t interpret the case just the way 
you do, Mr. Curtis, because I fear the logic of the majority decision is 
that the travel of Communists abroad is not a threat to the national 
security. 

I really think that is the issue before us: Whether or not the travel 
of a person in support of the international Communist movement is 
a threat to national security. 

If you agree that it is, then we need legislation to do something 
about it. One of the problems actually is that in our view the state- 
ment in the Supreme Court as to the grounds on which passports were 
being denied in 1926 was quite erroneous. ‘They said we were not 
denying passports to Communists in 1926 when in fact we were. We 
were denying passports to Bolsheviks all during the 1920’s, and it just 
flies in the face of the practice. 

The logic of the decision, if it were based on what the facts actually 
were, would have included the practice of denying passports to 
Bolsheviks as far back as the 1920’s. 

Acting Chairman Morean. Mr. Coffin. 

Mr. Corrin. Thank you, Mr. Chairman. 

Mr. O’Connor, in answering a question a while ago, you said this 
was the last bite we would have at the constitutional apple. 1 think 
that is very well put. 1 think it underscores the importance of not 
just writing any legislation but getting legislation that will meet all 
of the objections of the members who have contributed to the dis- 
cussion, 

Mr. Zasiockr. Will the gentleman yield? Shouldn’t we therefore 
postpone further consideration of this legislation until next year? 
Next session we will have time to hold hearings and report a foolproof 
bill. 

Mr. Corrin. At this point, 1 would say there are several different 
approaches that have merit, and | think what Mr. O’Connor said to 
Mr. Curtis’ suggestion didn’t take away from the validity of approach- 
ing it through this other law, even though he feels the Supreme Court 
was wrong in summarizing what the practice had been. 

[ just have this to say: Section 5 and section 6 (a) and (b) give me 
the same problems as they give Mrs. Church, Mr. Fountain, and 
others. 

We say in section 5, the nub of the problem is the supporters of the 
international Communist movement. 

In 6 (a) we are not talking just about those persons but talking 
about persons as to whom it is determined that under the findings of 
section 5, their activities abroad would be harmful to our security. 

And in 6 (b) we talk about people who are knowingly engaged or 
have engaged since 1948 in activities which tend to further the move- 
ment. But that isn’t identical with “supporters of the international 
Communist movement.” 

It seems to me even if you strike out the three words on line 24 
“among other matters,” that you are not limiting your choice under 
6 (b) to party members who are knowingly engaged or have engaged 
in activities intended to further the movement. 
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These three approaches may be legally sound, and I hesitate to 
criticize the draftsmen because I know it is one thing to live with a 
problem and come up with language, and quite another thing to 
look at it without having struggled with language. But even though 
I have had le gal background I confess that at first blush I think this 
is Overlapping; it is a little bit indefinite as to whom we want to 
have this apply to. 

Now, the other point I have to make is that I am concerned because 
under 6 (a) the Secretary of State ‘‘on reasonable grounds” can deny 
a passport. 

The defendant or the person accused has to come in with “clear and 
convincing” evidence. From what Mr. O’Connor said earlier this 
morning, all that is intended here is just to shift the burden of going 
forward; not necessarily the final burden of proof. 

Mr. O'Connor. On your first point having to do with sections (b) 
and (a), and the interrelation with section 5, as [ said before, I think 
we would be perfectly happy to accept any clarifying language which 
makes clear that the three are all interrelated and are talking about 
supporters of the international Communist movement. 

That is not to say we would like to end up with a passage that says 
we deny passports for the reason of their being supporters. We 
think you have to have the link between national security and 
weppesctors of.”’ 

Mr. Corrinx. Theoretically, there could be some supporter of the 
movement who could still get a passport. 

Mr. O’Connor. Theoretically. 

If you had a bare membership 9 years ago and showed no additional 
activities, in all probability we would give that man a passport. 

Mrs. Cuurcn. Would the gentleman vield? 

Mr. Corrin. Yes. 

Mrs. Cuurcn. Very quickly, I would like to point out to Mr. 
O’Connor, that the amendment I propose to offer does definitely tie 
it into those ‘‘as to whom”’ their activities had shown them to be * * * 

Mr. O’Connor. Yes, I understand that. 

Mr. Corriyx. [ think Mr. O’Connor wanted to reply to another 
point. 

Mr. O’Connor. On this “reasonable grounds’ and ‘clear and 
convincing evidence,” I can’t speak for what the authors intended, 
but I think there is an equal burden there, in effect. 

If the standards of burden and evidence apply to one side, they 
apply to the other, and I don’t think ner ‘re is anything here intended 
to make this difference. I think (c) is just a statement of case law 
that a man has a right to go into court and here he has a right to come 
back at us and present his defense. 

Mr. Corrtn. I think what most of us are interested in is that you 
don’t get an accusation based on rumor, or some unreliable hearsay, 
and then that is overcome only by the most meticulously prepared 
lawyer’s case, which would be expensive to put forward. 

Mr. O’Connor. There is no intention here, I think, to impose a 
greater burden than he has under the law. 

Acting Chairman Moraan. Mr. Farbstein. 

Mr. Farsstern. Mr. O’Connor, if it is your intention that he 
shouldn’t have any greater burden than should be placed on the 
Secretary of State, why don’t you take out section (c), because, as I 
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interpret section (c), it means that the standard of proof, if you use 
100 as the standard, would be about 85 percent. 

I believe the courts have held between 75 percent and 85 percent 
is considered clear and convincing. Where a fair preponderance 
would only be about 55 or 60. 

Now, if you propose that there be equality of standard, why don’t 
you just say that the case against the applicant shall be established 
by a fair preponderance of the evidence, and if you are satisfied with 

fair preponderance of the evidence, I don’t think that you really 
need section (c) at all. 

To evaluate it differently, as I see it, under the terms of the Selden 
bill the Secretary of State would only have to find by a fair pre- 
ponderance of the evidence, where the individual who was accused 
would have to come in and prove his case beyond a reasonable doubt. 

Not alone does the burden of proof shift but it makes the defendant 
out as such, guilty—and he has to prove by clear and convincing 
evidence that he is not. In other words, he bas to prove that he is 
innocent. 

It is not exactly that you must prove he is guilty; all the Department 
must do is make out a prima facie case and he has to come along and 
preve that he is innocent. 

Do you think that is fair? 

Mr. Curtis. Will the gentleman yield? 

Mr. FarssteErn. Sure. 

Mr. Curtis. This doesn’t put the burden of proof in the first 
instance on the man accused. 

Mr. Farsstrern. Because the standard is different. Because the 
Secretary of State must only show by “reasonable grounds,” and | 
interpret that to be a fair preponderance of the evidence. 

Mr. Curtis. And you admit the burden of proof is on the Secretary 
of State at that point? 

Mr. Farsstern. Yes. However, when he sbows anything—and 
under these circumstances when the defendant remains silent, anything 
is a fair preponderance of the evidence. Anytbing is reasonable as 
long as the defendant remains silent. 

But once the defendant speaks, then it no longer is one way. He is 
supposed to come in and show beyond a reasonable doubt—not by 
55 percent or 65 percent, but by 85 percent of the evidence, that he is 
innocent. 

Now, do you think that is fair? 

Mr. Hays of Ohio. Will you yield for a question? 

Mr. Farsstern. Surely. 

Mr. Hays of Ohio. Mr. Chairman, do you intend to continue this? 
There are a lot of bills coming up on the floor. I don’t want to make 
a point of order but——— 

Mr. Saunp. There is a farm bill up for consideration on the floor, 
and we have to be present. 

Acting Chairman Morean. I would at least like to go through all 
the Members. 

Mr. Farsstrern. May I inquire how this sits with the Department: 

No application for a passport may be denied under section 6 of this act except 
after opportunity for a hearing in conformity with the Administrative Procedures 
Act of 1946. If any such application is denied, the applicant may obtain a review 
thereof on the record in conformity with section 10 of such act, except that no 


such denial may be upheld unless supported by a preponderance of evidence in 
the record. 
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In other words, set the same standard for both the Department 
and the applicant. If the Department can show this man is guilty 
of a violation of the law, ‘‘that he has engaged in activities intended 
to further the international Communist movement,” then he can be 
denied a passport. He must then come forward and show, by the 
same degree of evidence, that he has not violated the law; that he 
will not be a danger or harmful to the security. 

Thereafter if it is denied, the court may review the evidence and 
based upon the evidence adduced can determine whether or not the 
Secretary of State is right or whether the passport should be granted. 

Mrs. Keutry. Will the gentleman yield? 

Mr. Farsstein. I wanted to get his opinion. 

Mrs. Ketty. Is this hearing before the Department denies the 
passport? 

Mr. Farsstrern. You come in and ask for a passport. The Depart- 
ment just looks at you and does nothing. 

Mrs. Ketiy. They deny it first? 

Mr. Farsstern. Of course. Then you ask for a hearing. 

Ac ting Chairman Morcan. The gentleman’s time has expired. 

Mr. Saunp. Mr. Chairman, I would be ready to go for a bill which 
would be clear and definite that any member of the Communist 
Party or anyone who refuses to sign the affidavit that he has not been 
a member of the Communist Party since 1948—Mr. Selden, I appre- 
ciate your viewpoint. You said you redrafted this bill because in 
your opinion the first bill was too broad. 

Now, will you bear with me when I say it is possible that your bill 
in other people’s opinions might also be too broad? That is just 
exactly the way I feel. 

Now, I do appreciate that the Secretary of State is a big enough 
man, and we have confidence in him and I think the next Secretary of 
State under whoever is the President will also be a big enough man. 
We use the name of the Secretary of State, but it is some other 
official, minor officials who are going to execute this program. 

I was a judge of the justice court and I had thousands of mis- 
demeanors and other cases come before me. I know oftentimes it is 
impossible to detach yourself completely from personalities. You 
begin to think about a man in some fashion and that is the way you 
go about it. 

I would request the chairman to appoint a committee with the 
members of different viewpoints and draft this legislation carefully. 

Mr. Curtis. Before we adjourn, may I just make a statement for 
the record? 

Mr. O’Connor. Mr. Saund, before you go, could I state that the 
members of the executive branch and the State Department have not 
participated in any meeting to which they were not invited on this 
subject. 

Mr. Saunp. You have already presented your viewpoint. You 
presented a bill. Just let the committee members get together and 
draft their own bill. 

Mr. O’Connor. I appreciate that, sir. 

Mr. Curtis. Mr. Chairman, Mr. Farbstein has asked me to put 
his question into the record, which I am glad to do while he is answer- 
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ing a rollcall. He suggests that the provision now in section 8 of the 
draft before the committee be amended somewhat along these lines: 

No application for a passport may be denied under section 6 of this act except 
after opportunity for a hearing held in conformity with the Administrative Pro- 
cedure Act of 1946. If any such application is denied, the applicant may obtain 
judicial review thereof on the record in conformity with section 10 of such act, 
except that no such denial may be upheld unless supported by a preponderance 
of evidence in the record. 

And Mr. Farbstein asks that members of the State Department 
advise him of their opinion of his suggestion. 

Mr. O’Connor. Did you read or intend to have in the record the 
whole amendment? 

The Department is perfectly sympathetic to the general point that 
the burden of proof should be the same to the Shevehars as to the 
applicant. 

We do not believe that the procedure for review should come up 
under the Administrative Procedure Act. The reason for that is that 
the regulations under that law and the law itself call for everything to 
be in an open record and for witnesses to come forward for cross- 
examination. 

The practical effect of that would, in our judgment, be that we could 
not deny passports to the very large majority of supporters of the 
international Communist movement for the reason that the sources of 
information which identified them with that movement are either 
classified or not able to be presented by the Government and to come 
under that procedure would, in effect, make a farce out of our efforts 
to try to stop supporters of the inte ‘national Communist movement. 

This is a long, familiar problem that the Government has as to how 
you establish proof, but the confrontation process called for by this 
Administrative Procedure Act puts almost insuperable difficulties on 
trying to establish the sufficient proof of Communist affiliation. 

Acting Chairman Morean. The committee stands adjourned until 
10:30 tomorrow morning. 

(Whereupon, at 12:25 p. m., the committee adjourned, to reconvene 
at 10:30 a. m., Friday, August 15, 1958.) 








DENIAL OF PASSPORTS TO PERSONS KNOWINGLY 
ENGAGED IN ACTIVITIES INTENDED TO FURTHER 
THE INTERNATIONAL COMMUNIST MOVEMENT 





FRIDAY, AUGUST 15, 1958 


Hovusre OF REPRESENTATIVES, 
COMMITTEE ON FoREIGN AFFAIRS, 
Washington, D. C. 

The committee met in executive session in room G—3, United States 
Capitol, at 10:45 a. m., Hon. Thomas E. Morgan (acting chairman) 
presiding. 

Acting Chairman Morgan. The committee will come to order. 

We have a continuation of the hearings on the passport bills, 
H. R. 13760, H. R. 13761, and we have a new one this morning, 
H. R. 13769. There is also a draft bill before the committee in 
mimeographed form submitted by Mr. Hays of Ohio. 

We have with us today some distinguished members of the House 
of Representatives who have requested to testify, and the first witness 
will be the Honorable Stewart L. Udall from the State of Arizona. 

Mr. Udall. 


STATEMENT OF HON. STEWART L. UDALL, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF ARIZONA 


Mr. Upati. Thank you, Mr. Chairman. I appreciate the oppor- 
tunity to appear and discuss with you for a few moments legislation 
pending before the committee. 

[ am not here today as an advocate of no controls on travel. I 
think it is quite plain that we must have legislation directed against 
our citizens who are members of the international Communist core 
spiracy. 

Indeed, | think we have existing legislation—I would not say it is 
entirely adequate, but it is not as though the Congress had not acted 
in this field. I think members of the committee know the legislation 
to which I have reference: the McCarran Act and existing legislation 
regarding those who have been convicted of or charged with felonies; 
That, of course, would include the Smith Act. 

It seems to me, however, that the vice of the bills presently before 
the committee is that the language is so broad and is so vague and 
rests on a subjective judgment rather than on objective standards that 
it is merely a subterfuge, in my view, to get around the recent Supreme 
Court decision. 

[ would anticipate that the Supreme Court would simply say that 
you are attempting to do what the Court has said cannot be done, 
and therefore it would be my suggestion that the language should be 
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tightened up and that if it is the intention of this legislation to direct 
the prohibition against travel to a limited group of people, let it be 
done in such fashion that it does not confer a broad power which is 
in effect geared to the carrying on of our foreign policy. 

I also have some concern about section 6 (ec). which in effect shifts 
the burden of proof to the applicant. I think we probably could much 
better proceed under the Administrative Procedure Act angdgthe 
regular standards. er 

I know the contention is made, and it is something, to me, that 
should be very seriously considered by the committee: that if there 
is too much freedom of travel or if these people who might do harm 
are permitted to travel too freely, that we would have courier rings 
set up making it easier to transmit vital intelligence data gathered 
here. 

I have a couple of comments I want to make on that. Of course, 

all know that there are means available already (I would hope that 
we have them because we have the same problem the other people 
have) of getting vital intelligence data gathered, and that there are 
means of transmitting it. But if there is still the thought in anyone's 
mind that by tight prohibitions against travel we are thereby prevent- 
ing the transmittal of information, I think the administration has 
already settled that matter with its exchange program. 

If regular travel between here and Moscow, let us say, by persons 
who could act as couriers is a grave danger, we now have, as a matter 
of Government policy, an exchange of persons program. We have 
Russian citizens; we have had wrestling teams and ballet dancers and 
students, who are traveling regularly back and forth. 

If there is information that can’t be transmitted through the 
diplomatic pouch or regular channels, these people are available, and 
vou and I know enough from talking with American citizens, we are 
not revealing any secrets, but some of our citizens who travel abroad 
are used by our intelligence apparatus to gather information and so on 

, | think we can oversimplify this whole business talking about 
easing the transmittal of information. 

The other objection I have to the language in section 6 (b) particu- 
larly is that it seems to me that it is designed to do what the Presi- 
dent asked for in his message, which I feel is too broad a request 
I am quoting now from his message: 
to prevent Americans from using passports where their presence would conflict 
with our foreign policy objectives. 

Now, that is a very broad request, and it seems to me that it runs 
counter to what the Supreme Court has said and to what our tradi- 
tional position has been with regard to right to travel. 

As a summary, Mr. Chairman, | would like to read a statement, 
because I find myself in substantial agreement with it, from an 
editorial printed in a newspaper in my own State. This is a newspaper 
whose normal views on public matters are considered as quite con- 
servative. Irefer to the Arizona Republic of Phoenix editorial appear- 
ing July 7. I would like to read it to the committee to close my 
remarks. 

There never was any legislative authority by which the Federal Government 
could restrict the travel of American citizens for political reasons except under 
wartime conditions. Neither the State Department nor any other branch of 
Government has ever had the right to make of the United States a jail which 
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some Of its citizens cannot leave. A citizen who advocates violent overthrow of 
Government can and should be prosecuted and imprisoned under antisubversive 
laws. This is the proper punishment for his guilt. The denial of his freedom 
to travel when he has not been legally detained is pure oppression. 

The State Department’s misuse of its passport functions has been based on 
the dangerous theory that the Government has the right to use private indi- 
viduals as tools of diplomacy. The idea has been that the movement of individ- 
uals can be restricted and regulated in line with what officials conceive to be the 
national interests. 

There has never been a more subversive idea accepted on high levels. The 
American Government exists to protect the freedom of the individual, including 
his freedom to refuse to take an active hand in Government policy. It does not 
exist to shanghai the individual into becoming an active agent of policies with 
which he may disagree. 

Without hindrance by his own Government, an American who is not under 
criminal detention should be free to go anywhere in the world where he will be 
accepted. If other governments want to keep us out of their countries, that is 
their privilege, as it is ours to keep their people out of the United States. 

But it is not the right of our own public servants to tell us as individuals where 
we can and cannot go. If we want to risk our necks in dangerous places, they 
can and should disclaim responsibility, but they have no right to keep us from 
going. 

Now that the State Department has admitted it has not the power to withhold 
passports for reasons of belief or association, it should not wait for a court decree 
to take one other vital step. It should immediately abandon the policy of trying 
to keep Americans who have passports from visiting blacklisted countries. If an 
American wants to visit Communist China or any other place on the face of the 
earth and is willing to do so at his own risk, the American Government should 
not be able to deny him the right. 

An iron curtain is possible only where a government exercises complete authority 
over the movement of its citizens. We don’t need that kind of government here, 
and we don’t want it. 


That completes my formal statement, Mr. Chairman. 

Acting Chairman Morean. Thank you, Mr. Udall. 

Any questions, Mr. Vorys? 

Mr. Vorys. No questions. 

Acting Chairman Morean. Mr. Carnahan. 

Mr. CARNAHAN. Congressman, do you feel there is no need for any 
legislation at all dealing with this subject at this time? 

Mr. Upauu. Well, the members of the committee are better in- 
formed on that than I. I wouldn’t venture to express a flat opinion. 
[ think that this bill might be tightened up or language might be made 
much more specific. The vague lenguege thet I feel is useless and 
dangerous might be eliminated. I wouldn’t venture a flat opinion on 
it. Ileave that to the good judgment of the committee. 

Mr. Carnanan,. That is all, Mr. Chairman. 

Acting Chairman Morean. Mrs. Bolton. 

Mrs. Bouton. I have no questions. 

Acting Chairman Morgan. Mr. Burleson. 

Mr. Bur.teson. Would you favor the bill, Mr. Udall, with section 
6 stricken? 

Mr. Upaut. I think it would be a much better bill. The provisions 
of section 6 are the provisions that I object to. I think if the com- 
mittee is going to act, that that would be a section I would have 
serious objection to, [ would say to the gentleman. 

Mr. Burteson. Thank you, Mr. Chairman. 

Acting Chairman MorGan. Mr. LeCompte. 

Mr. LeCompte. Thank you, Mr. Chairman. No questions. 

Acting Chairman Morean. Mr. Hays. 
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Mr. Hays of Ohio. Boyd, would you give him a copy of that mimeo- 
graphed substitute? 

My objections to the present bill seem to be in line with some that 
you have outlined, and as a possible substitute, at least to get the idea 
before the committee, I have had the staff prepare a substitute bill 
which first, in the long paragraph, defines the Communist Party and 
its activities and then merely says in section 2 that the Secretary of 
State is authorized to deny a passport to any member of the Com- 
munist Party. And section 3, that he may require as a prerequisite 
to the issuance, an affidavit that the person is not now and has not 
been since 1948 a member of the Communist Party. 

Then, I have 2 subsections (b), either 1 of which I think would to 
what I believe ought to be done: 

(1) If he makes this affidavit, a passport shall be issued; or 

(2) If he makes the affidavit, it is prima facie evidence of the mat- 
ters keel in such statement which, would then shift the burden 
of proof where it rightfully, I believe, belongs: on the person making 
accusation, to show that he has lied. If he has he is i n jeopardy 
twice. First, he won’t get his passport, and, ee pt can be 
prosecuted for perjury. 

Do you think that would handle your objective? 

Mr. Upatu. This is the type of legislation I was trying to suggest to 
the committee. I find myself in complete harmony with this ap- 
proach to the problem. I think this would accomplish what the 
committee should accomplish, and it would do it without violating 
basic rights of citizens. 

Mr. Hays of Ohio. One other question: My friend, Mr. Selden, 
who is an attorney of some note, says that my bill is unconstitutional. 

Now, I am not an attorney, but I subscribe to the thesis that if a 
matter is unconstitutional, if the proposition is unconstitutional, you 
can’t write language to make it constitutional. 

Now, he says my bill is unconstitutional because of the language 

Now, do you believe that you can write language—if the basic idea 
of denying a member of the Communist conspiracy a passport is 
unconstitutional, do you believe you can write any language that will 
make it constitutional? 

Mr. Upatxi. No. The Supreme Court, of course, has not and did 
not in the recent cases pass on a constitutional question. 

Your argument is absolutely correct. 

If, when the ‘y get to the constitutional question, if they ever do, 
they decide that under due process a person has a constitutional right 
of travel that can only be abridged under extreme circumstances, then 
they have to decide whether, for instance, the situation described in 
your proposal here is something which the Government should be 
permitted to do within the confines of the Constitution. 

Mr. Hays of Ohio. This bill would shut the gate until such time as 
the Supreme Court made a ruling on the constitutionality of the whole 
question; would it not? 

Mr. Upauu. It would do that. 

Mr. Hays of Ohio. That is all. 

Acting Chairman Morean. Mr. Morano. 

Mr. Morano. Thank you, Mr. Chairman. 

You concede, I understand from your colloquy with Mr. Hays, 
Mr. Udall, that the Constitution does not expressly provide that a 
citizen of the United States has the right to travel? 
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Mr. Upauu. Of course, the Supreme Court hasn’t reached that 
question. It would seem to me, judging from decisions in other 
areas, that the court could and should hold, in view of the type of 
world we live in, that this right is not an absolute 1 ight and the qualifi- 
cation of the type contained in this bill I would hope that the Supreme 
Court would sustain and would not strike down. 

Mr. Morano. There is nowhere written expressly in the Con- 
stitution that a citizen of the United States has a right to travel. 

Mr. Upauu. No. It would come under the due process clause. 

Mr. Morano. I want to get back to the philosophy of that editorial. 
As I remember the quotation from it, that if an American citizen 
desired to travel to Communist China, he would thereby be traveling 
at his own risk and why should we worry about it. Is that what the 
philosophy is? 

Mr. Upaux. That is what the editorial sets forth. 

Mr. Morano. If that is so, what good is an American passport? 
We are required, as | understand it, contrary to that philosophy, to 
protect an American citizen; that he doesn’t travel at his own risk; 
that we are required to protect him when he is in a foreign country, 
and that is why I question the philosophy contained in that, and why 
you agree with it—I would like to have your explanation. 

Mr. Upauu. I know State has traditionally asserted that is one of 
its basic arguments for denial of passports: travel in these areas where 
we don’t have diplomatic representation on look-out for our citizens. 

It seems to me that there is no fundamental responsibility. There 
is none imposed by law on our Government. If we wanted to issue a 
disclaimer to such people, and if a newspaper reporter wants to travel 
to Timbuktu or anywhere else, to say to him “We have no diplomatic 
di src pl there,” or “Our Government has no diplomatic 
relations,”’ or ‘We haven’t recognized that country and therefore we 
advise you sauiingt travel; if you want to go, you go at your own risk.’ 

| don’t see why we can 't conduct our affairs in such fashion. 

Mr. Morano. Let’s get to the whole situation. The whole tone of 
that editorial is that we should let an American citizen go wherever 
he wants at his own risk. 

Let’s say a fire occurred in the city of Washington and a policeman 
roped it off and tried to protect American citizens from going into 
that roped-out area and getting hurt. 

Now, would you under the philosophy of that editorial, let that 
fellow go right in and pass the police rope at his own risk and get 
burned, hurt, killed, or maimed? 

Mr. Upatu. The editorial may carry further than the point of view 
I have tried to present here. 

It does seem to me in attempting to be paternalistic and to decide 
subjectively what is good for the country and what theories are safe 
and what aren’t, that we are going further—we are certainly going 
much further than other democratic governments are—the British, 
the Canadians, and Australians. 

Many governments do not engage in the type of denial that we do. 

Mr. Morano. The philosophy of this legislation, as I understand 
it, is to protect the whole of the American system and the whole of 
the American people against what one citizen may consider he or 
she may want to do at her own risk or his own risk. 

Now, do you agree with that basic philosophy? 
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Mr. Upauu. Of course you are presenting the real basic question 
that you have in any democracy—of the rights of the whole of the 
people against the individual rights—and it is this balancing of the 
mndividual’s rights against the State that is the problem with which 
we are confronted here today. I normally—whether you call it a 
libertarian position or a radical position or what kind of position—I 
am inclined to resolve doubts in favor of the individual. I think that 
that is a conservative view in history, as a matter of fact. 

Mr. Morano. We enact legislation to draft people to go to war, o1 
to draft people to train them to protect our country when we are not 
at war. 

Now, then, that is taking away certainly the rights of an individual, 
in order to protect the whole of the United States. 

If you will agree with me that the philosophy of this legislation is 
good, then I will conclude my 

Mr. Upauu. There are many, many instances where we have to 
sacrifice the individual rights for the common interest, and this is one. 

I think there should be legislation in this field. I am not suggesting 
that we simply throw the door wide open. 

Mr. Morano. Thank you, Mr. Chairman. 

Acting Chairman Moraean. Mr. Selden. 

Mr..Setpen. Thank you, Mr. Chairman. 

[ would just like to say to Mr. Udall that we are very pleased 
have him here today and we are glad to have his views on this subject. 

I might point out to him that if he is familiar with the original 
request of the administration and the draft of the bill that they sent 
down to be introduced, that he will find that this bill that was intro- 
duced by Mr. Vorys and me has been considerably modified and 
tightened up from the original draft. 

“Mr. Upau. I want to commend the gentlemen. Iam well aware 
of that, and I think this is a step forward. This is a better bill than 
the one requested. I think the committee has made headway already. 

Mr. SevpeNn. Thank you. 

I have no questions. 

Acting Chairman Morean. Mr. Curtis. 

Mr. Curtis. No questions, thank you. 

Acting Chairman Morean. Mr. Pilcher. 

Mr. Pincner. No questions. 

Acting Chairman Morean. Mr. O'Hara. 

Mr. O'Hara. I wish to comment that the gentleman from Arizona 
is not only an outstanding lawyer himself but he comes from one of 
the great legal families of Arizona. I think the committee should 
take note of that in evaluating his comments. 

Have you read carefully, Mr.* Udall, 13760—1? 

Mr. Upauu. Yes, I have. 

Mr. O’Hara. I agree with you this is a much better bill than the 
bill originally presented by the administration. It does provide for 
court review, which the other did not, although it made some gesture 
in that direction. 

The editorial vou read, Mr. Udall, was from a conservative news- 
paper; was it not? 

Mr. Upauu. Yes, it was. In fact, as you gather, the editorial goes 
a bit further than I myself would go, but it does indicate that concern 
on this question is not a matter purely of those who are normally 
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typed as being extremely liberal. I think that many conservative 
people have been very much concerned about this problem, and are 
concerned about it today. 

Mr. O’Hara. Yesterday, I called the attention of the committee 
to an editorial in the Wall Street Journal for the purpose of pointing 
out that concern in regard to this type of legislation was not restricted 
to those who were regarded as liberals, but the concern was entertained 
by very conservative people, and I take it that the newspaper from 
which you read this editorial is in that conservative class. 

Mr. Upauu. I also placed, I may say to my colleague, in the Con- 
gressional Record—-I am sure it is probably already a matter of record 
in your hearings here—an article from the New York Times. 

| presented the New York Times editorial and the other editorial 
I read to you in the record simultaneously a few weeks ago. 

It seemed to me of interest that newspapers in different ends of the 
country and at different ends of the political spectrum were coming 
to the same conclusion. 

Mr. O’Hara. Americans pretty generally would resent placing 
in anyone’s hands the power arbitrarily to say “You may travel,” 
or ‘You shall not travel.” 

Mr. Upauyi. Under this vague language you give an arbitrary 
power under more or less of a subjective judgment to a bureaucrat, 
and that is the thing that Congress tries to get away from. 

Mr. O'Hara. Would the gentleman say that no matter how earnest 
every member of this committee is to prevent American passports 
getting into the hands of those who actually are parties to an inter- 
national communistic conspiracy, no bill should be reported out 
hastily and without full hearings. Does the gentleman agree with 
me on that? 

Mr. Upauu. It seems to me that this is vital legislation, and of 
course the committee would want to follow its usual procedure and 
give the closest scrutiny to it, naturally. 

Mr. O'Hara. Thank you. 

Thank you, Mr. Chairman. 

Acting Chairman Morean. Dr. Judd. 

Mr. Jupp. No questions. 

Acting Chairman MoreGan. Mr. Coffin. 

Mr. Corrrn. Mr. Chairman, I bave no questions. I have enjoyed 
the comments of the gentleman from Arizona. 

Thank you. 

Acting Chairman Morean. Mr. Farbstein. 

Mr. Farssrern. Thank you, Mr. Chairman. 

Mr. Udall, you have no objection to any bill which would deny 
passports to some one who might be proven—might perform acts 
inimicable to the interests of the United States or contrary to the 
national security of the United States, do you? 

Mr. Upauu. Well, of course, I think I have expressed my view with 
regard 

Mr. Farpssrein. Pardon me; you probably have. 1 came in late. 

Mr. Upauu. With regard to persons who are participating in, 
knowingly, the inte ‘national Communist conspiracy, I think we have 
to draw lines. But I think if we get a vague definition of it, then it 
is up to somebody to decide who is in the national interest. 

Mr. Farssrern. The courts have laid down certain rules and have 


28997—58 6 











78 DENIAL OF PASSPORTS 


stated what in their opinion amounts to endangering the security, to 
a certain degree, haven’t they? 

Mr. Upauu. There have been decisions in that area. Whether the 
language in the bills before the committee is the same type of language, 
I don’t know. 

Mr. Farpstern. I just came here and saw a bill by Mr. Curtis in 
which he suggests rules which provide for the denial of passports to 
those who travel abroad when contrary to the national security of 
the United States and stops right there. 

Now, it would seem to me that it would be incumbent upon the 
Department that sought to deny that passport to make rules, but 
those rules, of course, would be subject to case law and subject to the 
decisions of the United States Supreme Court, which in effect has 
held that you must show that the activities of the party seeking the 
passport intends to further the international Communist movement. 

Now, with just an ordinary statement contained in the law, that 
when one has committed acts contrary to the national security of the 
United States, do you think that that would be a fair statement of 
the situation, with the definition or the modification of the law by the 
cases that have already been decided? 

Mr. Upatu. That is the type of language that, to me, is too vague. 
Who is to say what is a matter of national security, vou see. 

I would rather define the law and direct it at certain people who 
have done or intend to do or because of their associations could be 
presumed to intend to do certain things. 

But to say that no one whose presence abroad is not in the national 
in the interests of the national security—should be allowed a passport 
is the type of vague standard that I think the committee should avoid. 

Mr. Farsstern. I can understand your point, but of necessity 
there would have to be built up a series of case laws which would 
define and govern this statement because although it is true this is 
vague, yet because of past decisions and future cases which would be 
decided upon, would of necessity build up a set of rules that would 
govern. 

Mr. Upatu. If 1 may answer that this way, I think the statute 
presented here by Congressman Hays this morning is plain on its face. 
I do not think you need rules, regulations, or statutory decisions. 
I think it is quite clear, from my reading of it, what the operation 
under it would be. 

Mr. Farsstrern. What is that? I haven’t seen that. 

Mr. Hays of Ohio. That is a mimeographed proposed substitute, 
there. 

Mr. Farsstern. In other words, if one is a member of the Com- 
munist Party, you would deny him the right to a passport? 

Mr. Hays of Ohio. That is right. 

Mr. Farsstery. What is your opinion with relation to that, 
Mr. Udall? 

Mr. Upatt. I had already stated my opinion. Of course, I think it 
is broader than that, the statute of Congressman Hays, but it seems 
to me this is getting closer to the type of clear definition that should 
be stated. 

Mr. Farssrern. Do you favor it or do you oppose it? 

Mr. Upaut. I said I thought Congressman Hays’ proposal was 
muct closer to what I hoped the committee would come up with, 
than the otber bills pending. 
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Acting Chairman Morean. The gentleman’s time has expired. 

Judge Saund. 

Mr. Saunp. Thank you, Mr. Chairman. 

I am sorry I was late, Mr. Udall. I was performing an act for the 
State of California to protect our water rights, and I am sorry I 
missed the opportunity to hear your statement. 

Mr. Upauu. I will excuse you. 

Acting Chairman Morean. Any further questions from members 
who have come in late—Mrs. Church? 

Mrs. Cuurcu. I would like to ask Mr. Udall whether he read the 
proposed amendment to the original bill that I discussed yesterday? 

Mr. Upauu. Is there an amendment to 13760? 

Mrs. Cuurcu. Yes, and it is a little more limited than Mr. Hays’ 
substitute. 

May I read it to you? 

The Secretary of State is authorized to deny a passport to any person who is a 

member of, or former member of, or affiliated with the Communist Party, or 

who knowingly engages or has engaged since 1948, in activities intended to further 

the international Communist movement ‘as to whom”’ it is determined that his 

r her activities or presence abroad would under the findings made in section 5 
harmful to the security of the United States. 

Mr. Upauu. I think that is an improvement. I think I still would 
prefer the language in Congressman Hays’ bill. 

Mrs. Cuurcu. In other words, you feel that it is more valuable to 
state that any Communist shall be excluded than any Communist 
who because of his presence abroad would be dangerous to the security 
of the United States? Would such wholesale exclusion be held to 
be constitutional? 

Mr. Upaty. Would you substitute this 6 (a) and strike the rest of 6? 

Mrs. Cuurcna. It is a combination of 6 (a) and 6 (b), and I would 
strike out 6 (b) and I would strike out 6 (a) at the same time. 

Mr. Upauu. I think this is better language than is in the bills. 

Mrs. Cuurcu. It is aimed toward taking out what might seem the 
indefiniteness in interpretation in section 6 (a). I feel that it would 
.elp ward off any declaration of unconstitutionality. 

Mr. Seven. Will you yield to me, Mrs. Church? 

Mrs. Cuurcu. Certainly. 

Mr. SeipEen. I might point out that your substitute covers more 
than Mr. Hays’ bill because his bill is limited to members of the 
Communist Party. Your amendment goes on and says, those who 
have knowingly engaged since 1948 in activities intended to further 
the international Communist movement. I think your amendment 
is better than that of Mr. Hays. 

Mrs, Cuurcu. But in another way it bas a limitation over the 
Hays’ amendment in that it says “the activities abroad would be 
dangerous.” 

In other words, it extends the definition of those who may be 
excluded but it puts a proviso on, that they must indicate that they 
be dangerous. 

Thank you, Mr. Udall. That is all. 

I wondered if you had seen it. 

Acting Chairman Morean. Mrs. Kelly. 

Mrs. Ke.tiy. I was going to bring up the same question Congress- 
man Selden did in regard to whether Mr. Udall would express the 








80 DENIAL OF PASSPORTS 


same support of the bill if the Hays bill was amended to include those 
who are engaged in activities intended to further the international! 
Communist movement, or is he satisfied with just the membership in 
the Communist Party? 

Mr. Upaut. | think the language in Mrs. Church’s amendment 
might be a little more all-inclusive. As I think we all know that par- 
ticularly in the last 6 or 8 or 10 years, with the Communist Party 
being driven underground, if we limit it to actual card-carrving mem- 
bers, you have a small group and the bottom part of the iceberg is 
still missing, and maybe the defintion should be broader than that. 

Mr. Hays of Ohio. Would you vield to me? 

Mrs. Ke tty. I vield. 

Mr. Hays of Ohio. I think, if | may say so, that you are probably 
right, and my proposed substitute was drawn—last night we had no 
chance to consult about it because I had to go away last night, but 
the thing that | tried to do—and I would certainly think that Mrs. 
Church’s language would be all right if vou had then some sort of : 
statement such as the second (b), any statement made by an apeli- 

cant, which would presumably be that he had not engaged in sue} 
activities and was not a member of the Communist Party would bx 
prima facie evidence, because what I seek to do is to meet the obje C- 
tion a-great many of us have in shifting the normal burden of proof 
and by such a subsection (b) you would have the normal burden of 
proof where it belongs: on the person who brings the accusation. 

As I pointed out, I think before you came in, in addition to that, 

the person would not only be denied his passport but if he knowingly 
signed a false affidavit he would be subject to the perjury laws. 

Acting Chairman MorcGan. Thank you, Mr. Udall. 

Mr. Burreson. Mr. Chairman, may | just add this: We are talking 
about Communists and about Communist conspiracy. That is thi 
thing in which we are all interested at the time but some day we may 
have another Fascist movement? Would the Hays substitute tak: 
care of a Fascist applicant for a passport? 

Mr. Upatu. I suppose the gentleman refers to something like thi 
German-American Bund, and so on? 

Mr. Burueson. Yes. 

Mr. Upatu. I am venturing out to sea here, but | think we would 
have to speak of that when we come to it. If it presented a serious 
threat as does the Communist conspiracy today, we would probably 
have to try to deal with it. 

Acting Chairman Morcan. Thank you, Mr. Udall. 

The next witness is the Honorable James Roosevelt, a Representa- 
tive in Congress from the State of California. 


Mr. Roosevelt. 


STATEMENT OF HON. JAMES ROOSEVELT, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA 


Mr. Roosgvetr. Mr. Chairman and members of the committee, 
I appreciate, too, the opportunity of coming and discussing this 
problem with you. 

As you know, it is a little difficult to discuss because there has been 
such a limited time, and now there are new suggestions which havé 
been put forward just today which make it a little difficult to be as 
completely subjective as, or objective as I would like to be. 
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| think I can say that I join with the previous remarks made by 
my colleague from ‘Arizona. 

My main worry, very frankly, in the bills introduced by Mr. 
Selden and Mr. Vorys, was related to section 6 (¢); in fact, the whole 
of section 6, because it seemed to me that we were doing exactly 
what Mr. Hays’ amendment, at least the latter part of Mr. Hays’ 
amendment, would cure. The original bills seem to deny the right 
of the accused to a presumption of innocence until proven guilty, 
and it seemed to me to be a dangerous departure from the basic 
philosophy that we have always entertained in this country. 

However, I would say, if I might comment on Mrs. Church’s pro- 
posed language, that again I think that she is correct, that it needs 
a little broadening from just the existing membership of the Commu- 
nist Party as such, because as I think the committee points out there 
may be other people who are active and disloyal to the country. 

! would go so far as to wonder whether Mrs. Church’s language 
couldn’t be combined with Mr. Hays’ solution, provided that you 
take in what is on pages 2 and 3 of Mr. Hays’ suggestion, which I have 
seen, of course, for the first time today. 

Mr. Hays of Ohio. Mr. Chairman, will the gentleman yield at that 
point? 

[ have asked the staff to try to do just that thing, so that we can 
have before the committee at a later time today, a combination of Mrs. 
Church’s language with the section which will keep the presumption 
of guilt—-the presumption of innocence, rather, with the accused. 

Mr. Rooseve rt. I certainly think that would be a tremendous 
improvement. 

For instance, the philosophy that I am worried about was put for- 
ward in a part of an article that was in this morning’s Post—maybe 
some of you read Mr. Sokolsky’s story. I try to read it every day. 
In it, it says: 

The Court held that the State Department could only withhold passports in 
‘ases involving allegiance and in those involving criminal activity. Unless a spy 
as been caught, tried, and convicted, he is not legally a spy, no matter what 
nformation the State Department, the FBI and the CIA may have, and he is 
ntitled to a passport. 

Now, | gather from that that Mr. Sokolsky feels that the State 
Department or the CLA or the FBI should automatically be able to 
label somebody as a spy, and because of information which they hold, 
automatically deny him a passport. 

Well, that seems to me to go directly against everything that we 
hold here in American jurisprudence. If there is information that 
he is a spy, and is then certainly working against the interests of the 
United States, if there were not laws that would give the departments 
the right to go to court and to have him convicted as a spy, then it 
seems to me there is something wrong with our laws. 

| personally believe there are statutes that would cover that, and 
then once he was convicted as a spy, of course he automatically, under 
this legislation and perhaps under existing law, would be denied a 
passport. 

Mr. Farssterx. Would the gentleman yield further? 

Acting Chairman Morean. I would like Mr. Roosevelt to complete 
fis statement and then we will have an opportunity to question him. 
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Mr. Roosrvett. What I am trying to get at is, I think whatever 
legislation is drawn—and I certainly would go along with the need 
for some well-thought-out legislation, that the main point is to be 
sure that we do not allow any one or even group of departments 
within the executive branch to automatically make the accusation 
and be the trial jury and the judge at the same time. 

If, as I think it is possible to work out legislation—I think some 
excellent suggestions have: been made here this morning—certainly | 
would support them to the full. 

I would also, however, like to have clarified section—TI think it is 
eight—of the proposed bills, which again are an improvement over 
the suggestions of the State Department, allowing judicial review. 

Now, I am not a lawyer, but I believe there are cases where you 
allow judic ial review but the review only goes not to the substance 
of the matter under review, but only as to whether or not under the 
law which empowered the administrative agency to make that finding, 
whether the proper course was followed, and I think again it should 
be spelled out. 

I hope that you will consider that it is right that whatever judicial 
review is granted should go to the merits of the case, as well as to the 
form under which it was drawn. If that is allowed, it seems to me 
that then the right of the individual has been fully protected. 

I think in view of the previous discussion, Mr. Chairman, that that 
is about all I have at this time. 

Acting Chairman Morean. Thank you, Mr. Roosevelt. 

Mr. Chiperfield, have you any questions? 

Mr. CuIPERFIELD. No, thank you, Mr. Chairman. 

Acting Chairman Morean. Mr. Carnahan. 

Mr. Carnawan. No questions, Mr. Chairman. 

Acting Chairman Morean. Mr. Vorys. 

Mr. Vorys. No questions. 

Acting Chairman MorGan. Mrs. Kelly. 

Mrs. Ketiy. Mr. Chairman, I wanted to say to the witness that 
I had asked the very question he raised in executive session about 
allegiance and the question of present laws and if I remember correctly, 
I believe they did not have the authority. 

Mr. Roosevetr. Well, then, certainly I think that is a good reason 
to have additional legislation. 

I believe at the present time there is under the McCarran Act, 
legislation which would allow the State Department to deny a passport 
to anyone who is listed as a member of a subversive organization 01 
the Attorney General’s list, which would at least in part take care of 
some of these people. Not all of them. 

Mrs. Kextiy. That is true, but we would have to outlaw tl 
Communist Party. 

Mr. Vorys. And we have not done so. 

Mr. Roosrve tr. | think Mr. Hays’ amendment certainly does d 
that directly, and I would be in favor if it. 

Acting Chairman Morean. Dr. Judd. 

Mr. Jupp. One short question. 

I appreciate your statement, Mr. Roosevelt. 

Would you agree that the language suggested by the gentleman 
from Massachusetts, Mr. Curtis, puts the burden of proof upon the 
Government—maybe you haven’t seen it. 
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Just add to the present law— 


and such rules may provide for the denial of passports to those whose travel 
abroad will be contrary to the national security of the United States. 

Wouldn’t that put the burden of proof upon the Government, and 
the man would be presumed innocent unless the Government could 
show that his travel abroad would be inimical to the national security 
of the United States? 

Mr. Roosrvert. Dr. Judd, I would feel that it should be perhaps 
spelled out a little bit so as to be sure of that. If that is what you 
mean and want. 

Mr. Jupp. I am not a lawyer, but that was my horseback judgment 
of it. If we can give authority to deny a passport in a way that puts 
on the Secretary the burden of proof, then the individual is protected, 
I would think. 

Mr. Roosrve ct. I have one other question on that point: who is 
to say what is contrary to the national security of the United States? 

Mr. Jupp. In the end, the courts would. 

Mr. Roosfvetr. Then, maybe we’d better go to court right away 
and bypass everything else and have the court decide that so and so 
is acting contrary to the national security. 

It seems to me you have a delayed procedure if you say the court 
is going to decide it, but first you have the State Department or some 
other department decide it, then you go to the court. 

It would seem best to go to the court, seek such an order and then 
deny him the passport. 

Mr. Jupp. I was glad to hear you say that you recognized— and 
also, Mr. Udall—that many, and perhaps the most dangerous mem- 
bers of the Communist conspiracy are the ones who don’t carry cards. 
Therefore we have to find some way if possible to include those 
people whom the Communist Party is too smart to put into a card- 
carrying status. 

Mr. Roosevetr. That is right, and at the same time we want to 
be sure we protect the people who are visionaries and all kinds of, you 
know, what I have been accused of sometimes, of a do-gooder, who 
haven’t got any such intentions but perhaps on the surface might 
appear to have. 

Mr. Jupp. And the idealistic youth are more likely to join up and 
get a card than some of the real tough professionals, who would be 
too smart to get cards. 

Mr. Farsstern. It is not a crime to be a Communist, is it? 

Mr. Jupp. No. 

Mr. Farssrein. If it is not a crime to be a Communist, how can 
you say that you are not going to give them a passport because he 
is a Communist? It seems very simple. How can you possibly con- 
stitutionally deny a man a passport because he is a Communist when 
it is not a crime to be a Communist? 

Mr. Jupp. You said something. 

Mr. Saunp. Will the gentleman yield? 

Acting Chairman Morean. Dr. Judd has the time. 

Mr. Jupp. I think my time is up. 

Acting Chairman Morean. Mr. Zablocki. 

Mr. Zastockt. I have no questions, Mr. Chairman. 

Acting Chairman Morgan. Mr. LeCompte. 
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Mr. LeCompte. Thank you. I bave no questions. 

Acting Chairman Morean. Mr. Burleson. 

Mr. Burueson. No questions, Mr. Chairman. 

Acting Chairman Morgan. Mr. Merrow. 

Mr. Merrow. I have no questions, Mr. Chairman. 

Acting Chairman Morean. Mrs. Kelly. 

Mrs. Ketry. I have had my time, Mr. Chairman. 

Acting Chairman Moraean. Mr. Hays. 

Mr. Hays of Ohio. Congressman Roosevelt, we appreciate your 
coming here and we appreciate your remarks. There is just one thing 
I would like to clear up. 

I am not particularly wedded to this proposed substitute of mine. 
I was only making an attempt to get something before the committee 
that would do what I thought a majority of the committee would like 
to do. 

I didn’t put in any section 8 which specifically spells out that you 
may go to court, because the staff assured me that without that 
language, the person had all the rights that they now have to go to 
court under two different sections of the law, and that they have had 
no trouble in the past in getting into court. 

It isn’t that I wanted to deny a person’s going to court, but it 
seenied apparent that they already have the right to go to court, and 
this wouldn’t take it away from them. 

Mr. Rooseve tt. If you don’t include it, I fear the way in which 
you go to court can be interpreted and has been interpreted by the 
Supreme Court to mean different things. 

In other words, if you don’t put it in, it may well be that all the 
Supreme Court will rule is, did the particular—let’s say the State 
Department—follow the rules as set down in existing law, and will 
not go to the merits of the case. 

Mr. Hays of Ohio. I am not an attorney, but as I understand it, 
if you mandamus the State Department, then I think they would have 
to show cause why they didn’t; why they refused to issue. 

If I am wrong about that, somebody can correct me. 

I do not object to having the court language in there, but [ just 
wanted to point out we didn’t include it because we felt the person 
already had the right. 

Now, to come back to this business of the unconstitutionality of 
denying a person a passport because of their belief, the court in its 
decision didn’t face that question. It says: 

We deal here with the constitutional right of the citizen, a right which we must 
assume Congress will be faithful to respect. We would be faced with important 
constitutional questions were we to hold that Congress has given the Secretary 
of State the power and authority to withhold passports to citizens because of their 
beliefs and associations. 

Now, Mr. Selden says that he reads into that that the Supreme 
Court would automatically throw any such bill out. 

[ read into it that they would be faced with this and they would 
have to make a decision on it one way or another. I don’t think you 
can predict what they would do. 

It might well be that they would decide that this was an infringe- 
ment on the inherent right of a person under the Constitution, and if 
they did, I still insist I don’t think we can write language to get around 
it, because I think they will go beneath the language to the principle. 
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But I again point out what I said before, that any of this legislation 
as amended or proposed, or the proposed substitute or the original 
bill with Mrs. Church’s amendment or my bill with her amendment, 
would at least enable the State Department to withhold the passport 
of a known subversive and bring the question squarely to the Supreme 
Court. Then, if you got a decision on the basic principle involved, 
you would be faced with the question of what you do about it. 

I don’t see how we can attempt here in the closing days of tbis 
Congress to write language that we know and believe and are sure 
that the Supreme Court is going to uphold, because I don’t know 
whether that is humanly possible or not. 

That is a question that they have to decide, and I don’t think we 
can decide it for them. 

Mr. RoosrvE.tr. In commenting on what you said, I think Mr. 
Farbstein brought up the basic point on that. It would seem to me 
if the Congress has not decided that it is illegal and a crime to be a 
member of the Communist Party on the ground that it is actively 
engaging in the overthrow of the Government of the United States, 
then you should consider whether that isn’t necessary to do. 

I am not a lawyer and I would have to go by whether that is so 
or isn’t so. But certainly I think the Supreme Court would probably 
hesitate a long time before approving any law which would deny the 
right of any individual to hold a belief, even though it might be 
a very unpopular belief. It would have to be, it seems to me, that it 
would be on the ground that he was violating the law inasmuch as 
he belonged to an organization, which was not a question of belief but 
which was active in advocating the overthrow of the United States. 

Mr. Hays of Ohio. I might say that in the preamble of this proposed 
legislation, there is the establishment of that by a declaration of 
Congress, that they are engaged in a continuing conspiracy against 
the security of the United States and therefore a member of the 
Communist Party, which is a part of the Russian apparatus, that it is 
dangerous for them to travel. 

We are not saying it is because of their belief, but because of what 
they are doing. 

Mr. Farsstern. I think you need more than just to be a member 
of an apparatus. You have got to show that there is an overt act. 
That you as an individual have committed an overt act in furtherance 
of that conspiracy. Merely being a member of an organization that is 
known or recognized as being a conspiracy, in my opinion is not 
enough; because there, again, you are back to belief. 

You have to show an overt act on the part of that individual in 
the organization before you can constitutionally deprive a man of 
his rights. 

[r. FASCELL. Suppose you prove the overt act but he has never 
been criminally tried and convicted? 

Mr. Farsstern. That, of course, is something else again. 

Mr. Hays of Ohio. I don’t think we can try the case here. We 
have to pass something and let the courts try it. 

Acting Chairman MorGan. The gentleman’s time has expired. 

Mr. Morano. 

Mr. Morano. No questions. 

Acting Chairman Morean. Mr. Selden. 

Mr. SpeLpEN. No questions. 

Acting Chairman Morean. Mrs. Church. 
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Mrs. Cuurcu. Thank you, Mr. Chairman. 

Mr. Roosevelt, two questions: Are you agreed that if we can 
word a resolution without interference with basic civil rights that 
there is necessity for writing such a resolution? 

Mr. RooseEve tT. I certainly think the necessity is there. 

Mrs. Cuvrcn. There is no doubt about that whatsoever? 

Mr. RoostEvett. None at all. 

Mrs. Cuurcu. Then I wanted to ask one minor point: In section 
8, which gives the jurisdiction to the District Court of the United 
States for the District of Columbia, do you think that forcing a person 
to come here from California to press his suit is any hardship? I 
personally think that it would be. 

Mr. RoosevettT. Frankly, I do, and I think that could be amended 
fairly simply to give jurisdiction to the court in which the individual 
making the application actually resided. 

Mrs. Cuurcu. And make the State Department go to the expense? 

Mr. Roosevett. The State Department has offices in practically all 
of these areas. Perhaps you want to make it an area. I think we 
have passed some bills where we have made it in certain judicial 
districts. 

Basically, however, I think it is wrong to bring people from the 
furthest parts of the country and make them come to the District of 
Columbia in order to protect themselves. 

Mrs. Cuurcn. I wondered if you would care to comment on the 
last three lines, the ‘‘as to whom” clause, which puts the limitation 
upon the denial of a passport but which in my mind might help us 
get around the constitutional question raised by Mr. Farbstein. 

Mr. Roosrevett. My only thought as it is worded right now, Mrs. 
Church, and as I again repeat I am not a lawyer, it would seem that 
the language as you have it now would allow the Secretary of State to 
make the determination that his or her activities or presence abroad 
would be harmful to the security of the United States, and therefore 
would deprive that individual of any of the seeming right that he 
would have to protect himself against such a finding. Especially 
under 6 (c) as it is in the other bill. 

I would personally be ee with it if it would say ‘‘as to whom it 
has been determined’? by whatever competent Suey the com- 
mittee might feel role leaks that determination. 

Again, under the sections of Mr. Hays’ amendment which would—- 

Mrs. Cuurcu. This was not proposed as a substitute to the bill. 
It is proposed as a substitute to sections (a) and (b) with the thought 
that sections (c) and others could be worked out to give the protection. 

Mr. Roosevetr. If section (c) is radically changed so it does give 
the protection, then I think this language assumes another meaning 
that it does standing by itself. 

Mrs. Cuurcn. That is all, Mr. Chairman. 

Acting Chairman Morgan. Mr. Pilcher. 

Mr. Pitcuer. No questions. 

Acting Chairman Morean. Mr. Adair. 

Mr. Apatr. No questions, Mr. Chairman. 

Acting Chairman Moraan. Mr. O’Hara. 

Mr. O’Hara. I want to thank Congressman Roosevelt for his 
splendid contribution. I am happy that we have had the assistance 
of the gentleman from California and the gentleman from Arizona in 
our difficult task of drafting legislation in this area that will attain the 
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desired objective and at the same time fully protect Americans from 
loss of any of the precious rights of freemen. I feel strongly this com- 
mittee should not act until all witnesses whe desire have been accorded 
an opportunity to be heard. I again thank the gentleman for his fine 
helpfulness. 

Mr. Roosevetr. | thank you, sir. 

I think the gentleman from Connecticut brought up the question of 
travel in areas where the Government of the United States felt they 
couldn’t give protection to the individual that was inherent in the 
passport. 

I think it would be well to review, too, at the same time, whether 
this is really what the Congress intends to do, or intends the State 
Department to do in the granting of a passport. 

Do you automatically say that wherever the individual who has 
the passport will travel, that you will guarantee him protection? 

[ have never quite understood it that way. I don’t think the 
historical precedents are that way. I think it would certainly be 
proper to give a passport to individuals who wish to go to a country 
where the State Department feels it is unable to protect that person, 
but give him due notice that he goes at his own risk. 

And I was interested in this comment you made on this parallel 
to the situation of the fire and the police protection line and not being 
allowed to go over that line. 

I don’t think it is quite the same except when you bring back into 
the situation where he is doing subversive activities or would be guilty 
of such a thing as that, because the main purpose of that is not so 
much the protection of the individual as it is to keep him from hamper- 
ing the fireman, in putting out the blaze and saving property and lives. 

And where that similar situation doesn’t exist, | am just wondering 
whether the committee shouldn’t go very carefully into the full scope of 
what the Congress thinks the State Department ought to be allowed 
to do and shouldn’t be allowed to do in giving the passport to indi- 
vidual American citizens. 


STATEMENT SUBMITTED FOR THE ReEcorD By Hon. ALBERY P. MORANO, A 
{EPRESENTATIVE IN CONGRESS FROM THE STATE OF CONNECTICUT 


Every United States citizen has the right to relinquish the protection of this 
Government by voluntarily expatriating himself but short of expatriation this 
Government must retain and does retain the right under international law, as 
well as its duty under any reasonable concept of sovereign political responsibility, 
© protest and indeed in certain cases to take retaliatory measures for the unjust 
treatment accorded an American citizen even if the citizen himself does not re- 
juest this Government’s protection or action in his behalf. The waiver by a 
citizen of the protection of his Government would have little if any legal effect 
because diplomatic protection is the right of the government and can be exercised 
1 the discretion of the government. The protection of an individual citizen as 
igainst any foreign government or in any foreign country, is a matter the citizen 
148 no right to insist on or to disavow. More importantly, congressional author- 
zation of a waiver of such protection by the guaranty of properly documented 
travel would immeasurably weaken such protest or claim as this Government 
might make to any foreign government on behalf of an American citizen who 
might have traveled pursuant to such a congressional guaranty. As a matter of 
fact there is legislation on the books which requires the President to take rather 


drastic action whenever any American citizen is wrongfully detained. The act of 
July 27, 1868 (15 Stat. 224; 22 U.S. C. 1732) provides in effect that whenever any 


United States citizen is unjustly deprived of his liberty in violation of the rights 


of American citizenship by any foreign government, the President shall forthwith 


jemand the release of such citizen and if release is refused or unreasonably delayed, 
he shall use such means as are necessary and proper short of acts of war to effectuate 
the release of such citizen. 





88 DENIAL OF PASSPORTS 


Acting Chairman Morean. Mr. Curtis. 

Mr. Curtis. No eine. 

Acting Chairman Morean. Mr. Fountain. 

Mr. Fountain. No questions, Mr. Chairman. 

Acting Chairman Morean. Mr. Fascell. 

Mr. Fasceti. No questions, Mr. Chairman. 

Acting Chairman Morean. Mr. Coffin. 

Mr. Corrin. No questions, Mr. Chairman. 

Acting Chairman Morean. Mr. Farbstein. 

Mr. Farsstern. Mr. Roosevelt, I take it you would be satistied 
to have a bill enacted into law, if the Secretary of State could prov: 
harmful conduct on the part of individuals at a hearing—prove that 
beyond a reasonable doubt—rather, by a fair prepondernace of the 
evidence—you know what I mean by ‘‘fair preponderance of the 
evidence’’—and the court similarly upon review found the same situa- 
tion to exist, by a fair preponderance of the evidence, rather than as 
you originally stated in connection with the appeal which would 
only have to do with procedures, that under those circumstances you 
feel that a law should be enacted; is that correct? 

Mr. Rooseve tr. If it doesn’t delve into his right to hold a belie? 
for instance, or a—— 

Mr. FarsstEIn. I said “harmful conduct.” 

I use that phrase because I take it from an opinion, but in the 
language of the bill of Mr. Selden, it says- 
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knowingly engages or has engaged, since 1948 in activities intended to further the 
international Communist movement. 

which the Supreme Court of the United States has held as a_ basis 
for denial. 

Mr. Rooseve tt. I think that is better. It is more specific. 

Mr. Farsstein. Thank vou. 

Acting Chairman Morean. Mr. Fulton. 

Mr. Futon. I want to say to the Congressman we are glad to se 
him here. 

There is a basic problem here that I think each of us in Congress 
would agree that within the United States the particular individua! 
that we might question upon application for a passport cannot b: 
restricted geographically in any way as to his movements any mor 
than any other citizen is, that is, within the United States. 

Mr. Rooseve tr. | agree with that, except that we do have restric- 
tions; we do keep citizens of the United States out of certain security 
areas. 

Mr. Futtron. But just like every other citizen. He is in a class 
then with every other United States citizen. 

Mr. Roosrve.tt. Yes. 

Mr. Futon. The problem then comes when we move into the field 
abroad where there is no restriction on that individual’s activities 
the United States territory itself, can we then put a control on him 
and his activities under the Constitution, either by geography or by 
a set of rules that do not likewise apply to every citizen of the United 
States. 

I am talking now about the method of setting the rule up. 

Mr. Rooseve 1. If the gentleman will yield, I think Mr. Farbstein 
covered that when he said the important thing was to make it @ 
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crime to belong to the Communist Party, or to become active in its 
activities, or to participate in its activities, because you want again 
to go to the people who are not cardholders but who are operating 
underneath. 

And if you make that a crime, then you are making the same rule 
for all citizens, and then certainly this legislation would come on top 
of that and be pursuant to that. 

Mr. Futron. But when the United States tries by the extension 
of its sovereignty to control the actions of individuals abroad who are 
citizens of the United States but have no official connection with the 
(sovernment, is there not a possibility of a legal problem—TI am not 
asking for the solution. 

Are we into a legal problem there, by trying to control the activi- 
ties of people abroad who are simply United States citizens? 

Mr. Rooseve rt. If they have been convicted of a crime? 

Mr. Futron. No; just any United States citizen. 

Mr. Roosevett. Any control of them—TI would think that that 
would be very questionable, and I didn’t realize that that was even 
suggested by any member of the committee. I would think that 
would be highly questionable. 

Mr. Futron. Well, it comes up in the question whether you could 
give a person a limited kind of a passport to go to a certain area that 
is not a key or a troubled area, where you might keep that particular 
-ame United States citizen out of the trouble area. That is the 
philosophic basis I am getting at. 

Mr. Roosrvett. My own “personal view is that you can’t keep 

hem out at any time, except in time of war. In times of war there 
are unusual powers which allow that, but except for that, [ don’t 
think vou can keep them out of any area simply because somebody 
thinks it is a troubled area. 

| do think it should be again spelled out by the committee to the 
De partment of State that they have the right to tell that individual 
that this is a troubled area and we may not be able to protect you in 
hat area and that, therefore, the usual assumption that an American 
5 is protec ted by his passport wherever he may go is not appli- 
ble to him if he goes into an area where we just don’t feel we have 

‘ power to protect. 

“Mr Futon. Another point I had made at a previous hearing was 
that every United States citizen, regardless of age, should have his own 
individual passport so that he has a document that then stays with 
nim for his life. 

| am against this balking of passports so you can’t tell where the 
ndividuals go later and you are always trying to find who or where the 
previous individual is—for example, the parents on whose passports 
the children might have traveled. 

Would you agree with that? It is more routine, but it would give 
every individual United States citizer iship—— 

Mr. Roosrvetr. What you are suggesting is that we carry a pass- 
port after a certain age of our life, which is good unless revoked? 

Mr. Fuiron. From birth for life. That each individual United 
States citizen has a right to a passport in his own name, although it 
might be held by somebody who is in the position of parent or guardian. 

Mr. Fasceiui. The law now accomplishes that in effect. 
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Mr. Rooseve rt. I am not a lawyer. I really haven’t had a chance 
to study that. I would have to look into that. 

Acting Chairman Morean. The gentlemen’s time has expired. 

Mrs. Bolton. 

Mrs. Botton. | have no questions, Mr. Chairman. 

Acting Chairman MoreGan. Judge Saund. 

Mr. Saunp. No questions, Mr. Chairman. 

Acting Chairman Morgan. Any further questions? 

Mr. CarnaHANn. Mr. Chairman, I would like to ask Mr. Roosevelt 
if we would add to the proposed section 3 the proposal by Mr. Hays, 
that words be added to the effect that the applicant also made a state- 
ment that he was not engaged in subversive activities and had not been 
so engaged in the prescribed period, would you think that would tak: 
care of the situation? 

Mr. Rooseve cr. I think he should be required to swear to it so 
that, as Mr. Hays pointed out, if this was proven not to be so, that he 
could be convicted of perjury. 

Mrs. Botron. Mr. Chairman, may I ask the witness a question? 

Acting Chairman MoreGan. Mrs. Bolton. 

Mrs. Botton. You say he would have to swear to it and so on. 

You do know, of course, that every Communist is trained to sweat 
to anything which will get him out? 

Mr. Roosrvetr. Exactly. 

Mrs. Boiton. So it would be absolutely of no value. 

Mr. Roosrve tr. | think we have proceeded in a great many cases 
on that ground, and I think there were a number of cases where wi 
proceeded on perjury grounds. 

Mrs. Boiron. It would seem we are proceeding in the most naive 
way possible. 

Mr. Carnanan. At least, he could be convicted of perjury in court. 

Mr. Morano. A parliamentary inquiry, Mr. Chairman. 

Acting Chairman Morean. Mr. Morano. 

Mr. Morano. Is this record to be printed? 

Acting Chairman MorGan. Yes. 

Mr. Morano. If so, I ask unanimous consent to insert my remarks 
right after the remarks made by the witness, Mr. Roosevelt, while 
he was being interrogated by Mr. O’Hara. 

Acting Chairman MorcGan. Without objection, it is so ordered. 

(The statement above referred to appears on p. 87.) 

Acting Chairman Moraan. If there are no further questions, we 
shall adjourn. 

Thank you, Mr. Roosevelt. 

(Whereupon, at 12:03 p. m., the committee adjourned, to reconvene 
at 10:30 a. m., Monday, August 18, 1958.) 

(Subsequently the following statement was submitted for the record 
by Hon. Edith Green, a Representative in Congress from the State of 
Oregon.) 

Mr. Chairman, your courtesy and the courtesy of the other members of this 
committee is greatly appreciated in giving me an opportunity to appear in 
opposition to H. R. 13760. 

My main objection to this legislation is the effeet it will have on basic consti- 
tutional rights of American citizens. This bill would change the age-old right 
to be innocent until proven guilty to a presumption of guilt and a shifting of th 
burden of proving innocence upon the findings by the Secretary of State. It 
seems to me the bill does not provide the minimum safeguards on the Secretary's 
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actions. No opportunity for a hearing or a cross-examination of witnesses is 
authorized or permitted, as far as I can see from the language of the bill. The 
individual denied a passport is simply given a right to disprove the findings of 
the Secretary. And he must disprove that his activities or presence abroad or 
possession of a passport would be harmful to the security of the United States. 
The Secretary of State needs only reasonable grounds for making such a finding 
but the individual denied a passport must prove the negative by clear and con- 
vinecing evidence. 

Clear and convincing to whom? How can he disprove an accusation that he 
does not know about? The accusation against him conceivably might be entirely 
baseless but unless he knows what the accusation is, how is he to disprove it? 

These procedures, it seems to me, are unworthy of the fundamental rights and 
freedoms guaranteed by the Constitution of the United States. And while the 
Supreme Court’s recent decision was not based on constitutional guarantees, yet 
Justice Douglas made this comment: “‘The right to travel is a part of the liberty 
of which the citizen cannot be deprived without due process of law.” 

I do not understand the great urgency that was expressed by the President 
in his request for legislation at this session. I do think that H. R. 13760 is an 
improvement over the original administration bill because, as I understand it, 
the original administration request also indicated that the Secretary could with- 
hold the passport if, in his judgment, the issuance of such a passport was in 
conflict with our foreign policy objectives. However, I still think that this is 
bad legislation and there is no protection for the individual against arbitrary and 
capricious decisions of the State Department. I do not believe that section 8 
gives any real protection. 

I submit that the test of our ability to continue our democratic way of life is 
to guarantee to everyone the basic freedoms. We have sought to do so since 
the founding of our Nation. Occasionally we have erred, as in the days of the 
alien and sedition laws, and yet when we have looked back to such a period, 
we have seen clearly that we could have preserved and defended the security 
of the United States without these acts abridging individual freedoms. 

I urge this committee not to report this bill out at this time but rather to hold 
full and extensive hearings in the next session of the Congress. 
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DENIAL OF PASSPORTS TO PERSONS KNOWINGLY 
ENGAGED IN ACTIVITIES INTENDED TO FURTHER 
THE INTERNATIONAL COMMUNIST MOVEMENT 


MONDAY, AUGUST 18, 1958 


Hovuss or REPRESENTATIVES, . 
CoMMITTEE ON ForEIGN AFFAIRS, 
Washington, D. C. 

The committee met in executive session in room G—3, United States 
Capitol, at 10:40 a. m., Hon. Thomas E. Morgan (acting chairman) 
presiding. 

Acting Chairman Morcan. The committee will come to order. 

We called this meeting for continuation of hearings on passport 
legislation. The bills are H. R. 13652, H. R. 13760, H. R. 13761, 
H. R. 13769, and H. R. 13788. 

We have with us today Members of the House of Representatives, 
and the first witness is the distinguished chairman of the Judiciary 
Committee, the Honorable Emanuel Celler from the State of New 
York. 

Do you have a statement, Mr. Celler? 


STATEMENT OF HON. EMANUEL CELLER, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW YORK 


Mr. Creutuer. Yes, I have. 

Mr. Chairman, may I be privileged to read my statement before 
answering questions? I think that most questions will be answered 
after you have heard the statement. 

Mr. Chairman and distinguished members of this committee, I want 
first to state my appreciation for allowing me to appear before you in 
behalf of the bill that I have offered, H. R. 13652. 

These are hectic days for all of you and your courtesy therefore is 
doubly valued. 

In the inevitable categorization which reduces each one of us to 
liberals or conservatives or reactionaries, | have most often been called 
a liberal. 

The bills which I have introduced have generally been characterized 
as liberal bills and the causes I have espoused have generally been 
designated liberal causes. However, my appearance today is in behalf 
of a bill and a cause which, like many others I have supported, cannot 
simply be termed liberal. For what my bill—the right to travel bill— 
does is in the best sense of the word ‘‘conservative.” It is concerned 
not with new ideas of government, but rather with preserving a 
well established principle—a principle which began to emerge as long 
ago as 1215 in the 42d article of the Magna Charta. The preservation 
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of a principle which has been developed over a period of over 700 


vears would not appear to be a wildly liberal proposition. It is 
perhaps a classic of 201 servatism 

That principle is, of course, the right of a citizen to travel abroad 
Without belaboring the historical development of this right, | think it 
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There is no clear answer as to what limitations may be constitu- 
tionally imposed on a citizen’s right to travel. The legal decision 
would have to be made by w eighing the competing interests involved. 

However, this commitiee is in the happy position of being able to 
make a decision, not solely on the basis of constitutional legality, 
ebeneads this too must be observed. This committee may invoke the 
more important standards of desirability and wisdom. 

In my bill I propose only three limitations on the right to travel. 
The first of these is effective only after a declaration of war. The 
President may then issue regulations governing the movement of 
persons into and out of the United States. 

Secondly, when United States forces are engaged in hostilities, other 
than a declared war, the President may govern the movement of per- 
sons in designated combat areas. 

Third, and finally, the bill provides that at any time, the Secretary 
of State may deny a passport to any person under indictment, infor- 
mation, or sentence for the commission of a felony. 

These are the only restrictions I would place on travel, and this is 
essentially what the practice of the State Department was in 1926 
when the basic passport statute was recodified and which, under the 
Kent decision, appears to be the limit—the limit of the Secretary of 
State’s power today, at least as far as beliefs and associations are con- 
cerned. 

But what then, you ask, about Communists, fellow travellers, and 
malcontents who may go abroad to spread hostile or malicious criti- 
cism of the United States and its policy? Isn’t it in the best interest 
of the United States to prevent this kind of activity? 

While I loathe and detest Communists, I believe that regardless of 
how reprehensible their views, confining even these people within t he 
borders of the United States is not the answer. 

First of all, we must remember that the activities on the basis of 
which travel is most often forbidden—it is well to remember this, my 
good friends—that the activities upon the basis of which travel is 
often forbidden is conduct which is lawful under United States law, 
even though you and I may consider it wrongful conduct. 

If Paul Robeson, for example, says abroad that our Negroes are 
treated badly in the South and that in Russia they might be treated 
better, there is nothing unlawful about such a statement. It may be 
something which might be deemed reprehensible when uttered out- 
side the country, but it is nothing wrongful. He could make that 
statement in the United States and there would be no sanctions offered 
against him. 

Secondly, the danger to American security which would result if 
we were to take down our travel barriers has been vastly exaggerated. 

The professional and effective spy, like Colonel Abel, obviously does 
not have to rely on Miss Frances Knight’s good graces to get into or 
out of the United States. 

Furthermore, considering the immunity enjoyed by diplomatic 
officials, the diplomatic pouch, the private mails, it is riduculous to 
believe that vital secrets once obtained can be retained within the 
borders of the United States by restricting the travel of certain indi- 
viduals. Khrushchev’s stooges are too clever to declare their nefarious 
purposes in a passport application. 
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What, then, do we accomplish by restrictive legislation of the kind 
that is gene rally being proposed? In the main, we deny exit to people 
who, because of current attitudes or past associations, may provide 
favorable propaganda abroad for the Soviet Union. 

Again, | say this is patently unrealistic. Communist sympathizers 
need not leave the United States to accomplish a propaganda purpose. 
Tape recordings and films made here and transported abroad, state- 
ments made here which are reported abroad, releases to the foreign 
Communist press are all available and effective means of communica- 
tion. 

And how much greater is the propaganda value when there is 
appended a brief editorial comment that the writer has been confined 
within the United States because of his disagreement with the official 
attitude of the United States Government. For then we have an 
indictment of the United States, not by the muisrepresentations of 
some fellow traveller, but more damningly by the repressive action 
of the United States Government itself. 

Considered in the context of our commitment to a program of free 
travel and our condemnation of the Russians for prohibiting travel 
by those who disagree with the Marxist line, the effect on our inter- 
national stature of restrictions of this kind can only be most injurious. 

This is something which you, as foreign affairs experts, must 
appreciate even more vividly than I. 

A graphic illustration of what I am talking about is the Paul 
Robeson case, to which I made reference before. As long as he could 
not get a passport, Robeson’s restriction made good propaganda 
Since he has gotten a passport, the Reds have lost an effective argu- 
ment which appealed to millions around the world. And Paul 
Robeson, traveling abroad, has either refrained from critical remarks 
against the United States, or if he has made them, they have been 
conspicuous by their ineffectiveness. He certainly cannot sing nasty 
things. 

Another example is that of Dr. Martin E. Kamen, professor of 
radiation physics and biochemistry at Washington University in 
St. Louis. He was three times refused a passport after he had been 
chosen to be a visiting professor in Australia and after he had been 
invited to scientific conferences in France and England. 

The State Department said he had dined with a Soviet vice consul 
at a public restaurant, and two Army Intelligence agents at a nearby 
table had recorded their conversation about the possibility of treating 
radioactively a Russian consular official who was suffering from 
leukemia. 

The Atomic Energy Commission saw no objection to Dr. Kamen’s 
leaving the country. Dr. Kamen’s passport was granted in July 1955, 
8 years after he first applied for it. Three years later, in August 1958, 
we still have heard nothing critical about Dr. Kamen’s behavior 
abroad. 

A third example of how foolish we have made ourselves appear to 
the rest of the world, and for no good reason, is the Arthur Miller case. 
In 1954, the Pulitzer Prize winning author of Death of a Salesman was 
not allowed to go to Brussels to see a performance of his own play, 
The Crucible. 

Finally, in June 1955, the United States Court of Appeals for the 
District of Columbia Circuit upset the State Department’s denial of 
the passport because it was based on insufficient reasons. 
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Mr. Miller subsequently went to Europe and the foundations of the 
Republic have not crumbled. In his case, the State Department said 
that his visit abroad would not be in the best interests of the United 
States. Rather a bald reason. Frankly, it was punishment, rather 
than concern for his future conduct. 

Now, if you desire to punish, then invoke the criminal law, do not 
deny the right to a passport. If you want to punish a Communist or 
fellow traveler—I don’t care what you call him—then indict him for 
a violation of some act—the Smith Act. Refusal of the passport was 
and never should be a matter of punishment, a matter of sanction. 

Then, if you indict him, even under the bill that I propose, he could 
be refused a passport because he is then under indictment for a felony. 

That is the way to proceed in that regard. But don’t use the 
authority to issue or deny a passport as a means to refrain from or to 
inflict punishment. Passports were never devised for that purpose. 

However, let us assume that an American goes abroad and says 
and does things which may be of propaganda value to the Russians. 
Why is this great Nation so paralyzed with mortal terror over the 
possibility that a handful of malcontents may say the same unpleasant 
and untrue things about us that the Kremlin already says in 60 lan- 
guages beamed to all parts of the world every day of the week? 

Gentlemen, there is an old Latin maxim, ‘“‘cessante ratione, cessat 
ipsa lex’’—the reason for the law having ceased, the law itself ceases. 

If there ever was a reason in peacetime for preventing the travel of 
Americans who were not under criminal prosecution or sentence, our 
experience with the passport denials of recent years shows that the 
best reasons advanced by the State Department have, when tested, 
proved meaningless. 

There is another side to this problem. Up to now I have been 
talking about the denial of passports to individuals. However, there 
is also the question of geographical limitations which affect all Ameri- 
cans traveling abroad. 

Thus, the State Department has during recent years prohibited 
travel to Red China, Bulgaria, Hungary, Albania, North Korea, North 
Vietnam, Egvpt, Israel, Jordan, and Syria. This affects all citizens 
and not just those of doubtful loyalty. Its effect is to seal off from 
the eyes of our people large areas of the world 

Mr. Vorys. Mr. Celler, we are not taking up that phase of it in 
any part of our legislation. I wonder if we should go into that part 
of it this morning. 

Mr. Ce_ier. Well, I think it has a bearing. Let me read it. 

This policy directly contravenes the very basic right upon which 
any democracy must be based—the right of its people to see for them- 
selves and to learn so that they can make intelligent decisions. 

Now, the argument is made that the Secretary of State must have 
the authority to prevent travel to certain areas for the personal pro- 
tection of the traveler. If that, in fact, is the purpose of such bans, 
is it not sufficient to warn prospective travelers that in certain desig- 
nated areas the United States may not be able to give its usual pro- 
tection? | believe that this is preferable to limiting a constitutional 
right for the purposes of foreign policy. 

Section 5 of my bill provides for warning passport applicants but 
prohibits forbidding travel to those areas 
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I hold the right of an American to find out for himself more im- 
portant than prohibitions on travel like that which the State Depart- 
ment imposed on Egypt, Israel, Jordan, and Syria in 1956, 2 days 
after all parties to the hostilities had formally agreed to a cease-fire. 
How ludicrous to issue a bar after the trouble was over and after 
the shooting had stopped. This prohibition, I might add, continued 
until April 1, 1957, a period during which no other country in the 
world found that the safety of its nationals required such a law, and 
I include Britain and France, two of the belligerents. 

The argument is often made that warning American nationals that 
they cannot be protected in certain areas is not enough. It is argued 
that if, in fact, American nationals are abused in a foreign country, 
the United States is put in an untenable and embarrassing position 

I dispute this conclusion. First of all, as to the American national, 
the United States has absolved itself of any duty to come to his 
assistance by its prior warning. Secondly, as to the effect on the 
prestige of the United States in the eyes of the world community, it 
is not the United States which loses stature, but it is rather the 
nation which has defied fundamental human principles in its abuse 
of innocent travelers. 

I now come to section 6 of my bill which deals with procedural due 
process. Briefly, it would make the Administrative Procedure Act 
without exceptions applicable to all passport proceedings 

Since the bill allows the denial of passports in peacetime only to 
those under prosecution or sentence, the procedural difficulties which 
we have experienced in this field become moot. 

The problem which you have before vou today is in no sense a par- 
tisan one. Both Democrats and Republicans have espoused the 
basic principles upon which this bill is predicated 

In 1951, President Truman, remonstrating against the refusal of a 
totalitarian government to allow its citizens to go abroad, said: 

We shall never be able to remove suspicion and fear as potential causes of war 
until communication is permitted to flow, free and open, across international 
boundaries. 

And 5 years later in July 1955, President Eisenhower called upon 
the nations of the world to 
lower the barriers which now impede the opportunities of people to travel 
where in the world 

It is high time for Congress to put an end to a contradictory policy 
which has been a continuous source of embarrassment abroad. | 
think that it is also time for us to lay aside our paralyzing fears 
and to reaffirm our faith in the strength of democratic process by 
acting favorably on the right-to-travel legislation 

Unfortunately, there has been established in our country a climate 

of tear and suspicion of freedom— indeed, a widespread fear that our 
Bill of Rights is dangerous—that freedom is overextended and its 
restriction is desirable. 

[ believe our greatest national danger is that of the paralysis of fear 
gripping us. On the one hand, we make a great to-do about the 
strength of our democratic institutions, of our foundation of govern 
ment of law and of our great development of industrial, social, and 
spiritual power under these principles; and on the other hand, 
internally we seem to cringe, not before the thought of the impact of a 
hydrogen bomb, but before the thought of the impact of ideas. 

















DENIAL OF PASSPORTS YY 


] | + ; 
Courage to travel to the moon, as we seem to Db rying to 


doing, but courage in the market place of ideas; no 
Finally, the trouple is, as Sancho Panza said to Don Quixote 
You are so ifraid that vou cannot ee or hear prope riv, for one of the effects ol 


fea is to disturb the sense ind cause things Lo ippear ovhel than what ney are 


Indeed, I agree with Don Quixote. Indeed, our fear builds up walls 
to bar light and reason 

The long history of suppression of liberties has taught us that 
suppression will never remain limited. It will always spread beyond 
the group against which 

The agitation against Communists today is not unlike that which 
caused the ouster of Socialists, Socialist members from this very 


if was originally iIntende 


(’ongress some years ago Yet, socialism is deemed respectable today 
Finally, we cannot successfully fight communism by aping it. We 
not successfully erase communism by using Khrushchev’s weapons 
of suppression, repression and inoculations of dread and fear. 
Acting Chairman Moracan. Thank you, Mr. Celler. 
Does any me mber want to ask Mr. Celler any questions before he 
is dismissed? 
Mrs. Ketuy. I would like to ask a question 
Acting Chairman MorcGan. Mrs. Kelly 
Mrs. Keitty. Mr. Chairman, it is always a pleasure for me 
Ww leome the ce an of the Ne W Y or] de legation nere, and | would il 
to ask him one question 
What do you considel the present tatus of the United otates 
{re we at peace or in a war? 
Mr. Cetuer. Well, the Korean emergency is still in existence. It is 
not war, | don’t supposi 
Mrs. Keuuy. “Cold” war 
Mr. Cetuer. “Cold” war, you might call it 
Irs. Ketty. How would section (b) on page 3 be interpreted as a 
‘sult of United States soldiers landing in Lebanon? 
Mr. CELLER. Section 4? 
Mrs. Keuiiy. Section 4, subsection (b 


») 


Mr. CELLER Subdivision a provides that in the case of a declara- 
tion of war, the President shall have a right to issue rules ind regu- 
tio . 

In tl Ca f an outbreak of hostilities in which the armed forces 
participate then the Presid nt may issue rules and reculations 
rovernil the movement of persons in those combat areas 


Mrs. Ketiy. Would your bill apply to the Middle East at this 


point? Or any hike ituat nN) 

Mr. Cetver. If there are hostilities in anv particular sections of 
the Middle East and there are armed forces thi re | take it the Presi 
dent would hav the riot t ul le) t} Is provision bh to indicate outbreak 


of hostilitie in which the Armed Forces of the [ nited states parvicl 


pate d. and therefore he would have the right to issue certain bans and 
prohibitions concerning our nationals having passports in that area 
Mrs. Ketty. Would you comment on whether you think th 
President has that power at this time without this bill? 
Mr. Ceiter. That is a very difficult question to answe1 | don 
think he has that power under the supreme Court decision The 


Supreme Court decision, particularly in its dicta, was very sweeping 


and broad 
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Acting Chairman Moraan. Any further questions? 

Mr. Hays of Ohio. Mr. Chairman, I just want to comment about 
the eloquence of the gentleman’s testimony, and I think the greatest 
tribute to it is that some of the people who are opposed to his position 
and who have questioned witnesses on other less important bills at 
great length and for hours on end, have refrained from asking him 
any questions. 

Acting Chairman Morean. Thank you, Mr. Celler. 

Our next witness is the Honorable Kenneth Keating. 


STATEMENT OF HON. KENNETH B. KEATING, A REPRESENTATIVE 
IN CONGRESS FROM THE STaTE OF NEW YORK 


Mr. Keatina. I strongly favor and urge support for 13760, the bill 
introduced by Mr. Selden, and I ask leave to file my statement. 

Acting Chairman Morean. Without objection, Mr. Keating, it 
will be incorporated in the record. 

(The statement of Mr. Keating is as follows:) 


Mr. Chairman, I am enough of a realist to know that the climate of opinion in 
this Congress is such that the well-thought-out passport bill proposed by the ad- 
ministration will probably not be acceptable. 

Yet it would be unthinkable for this Congress to adjourn without enacting 
legislation to block the free flow of saboteurs, spies, and conspirators to and from 
the shores of this Nation. 

What good is it for us to spend billions on mutual security and millions on 
propaganda if we are to sit idly by while our efforts are undermined and their 
results nullified by our own citizens who choose to belie, berate, and betray thei 
country abroad? 

The Supreme Court decisions on June 16 of this year, effectively tied the hands 
of the Government and opened the way for traitors and fellow-travelers to roam 
the face of the globe spewing forth anti-American vitriol. 

When the Kent, Briehl, and Dayton cases were decided, i understand there 
were 65 passport applications pending from known Communists or fellow travelers 
Today, I am informed there are over 300 

If this Congress adjourns without passing a law to enable the Government to 
restrict the travel of such persons next month there will be more than 1,000 suc! 
applications in short order. 

And there is reason to believe that many of them are going abroad to learn the 
latest methods of subversion and sabotage so as to return here as teachers and 
leaders in the Communist underground 

Our inaction only serves to aid and abet their cause 

Since the Supreme Court decisions, the State Department has already been 
forced to issue passports to such “ambassadors of good will’’ as Paul Robeso1 
and Harry Bridges. In my opinion, the only passport we should give these so 
called Americans is a one-way ticket to the Kremlin 

I urge this committee to ponder the seriousness of this matter and to report 
out a bill which will at least partially solve the Government’s dilemma and which 
every loyal American can support 

Mr. Hays of Ohio. Mr. Chairman, I just have one comment in 
view of Mr. Keating’s testimony, and that is that I think the first 
paragraph of his statement destroys his effectiveness as a witness 
How anyone could say that the monstrosity which the State Depart- 
ment sent up here and Mr. Keating introduced, which was a direct 
affront to the chairman and this committee, may I say, that it was 
sent to Mr. Keating, how anyone could say this was a well-thought-out 
bill is beyond me. This committee, I am happy to say, was almost 
unanimous in deciding that such a bill as this was not the kind of 
bill we wanted to write—a bill which, by my questioning, I forced 
Mr. O’Connor to admit, would have given the Secretary of State the 
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right to deny any person a passport and then would have given him 
the right, by notice to the court, to preclude that person from going 
to court. In other words, any critic of the foreign policy of Mr. 
Dulles could have been barred from travel if Mr. Dulles saw fit, and 
he has seen fit to bar critics in the past. I again say that if Mr. 
Keating says this is a well thought-out bill I can place no credence 
in the rest of his statement. It might be well to note in passing that 
the Senate committee refused even to consider the Keating bill. 
Acting Chairman Moraan. Mr. Dingell. 


STATEMENT OF HON. JOHN D. DINGELL, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF MICHIGAN 


Mr. Dincetut. Mr. Chairman and members of the committee, I 
thank you for the great courtesy extended to me by permitting me 
to testify this morning. 

My remarks will be quite brief. I don’t intend to discuss any of 
the matters previously covered except in the most brief way possible. 

I would like to first point out that under existing law the Secretary 
of State has been upheld in denial of passports by judic ial review, and 
[ would cite the case of Robeson versus Dulles, which appears in the 
staff report to the committee, or rather, the Legislative Reference 
Service to the committee. 

There are grave defects appearing in a great number of these bills. 
Parenthetically, I would say that legislation in this field can be helpful 
if it is prope rly phrased. But the grave defect which I see in many of 
these bills is that they encourage use of an anonymous accuser to deny 
an American citizen the right to travel abroad in countries of his 
choice. 

I think we are all aware of the basic principles of Anglo-Saxon law 
which have consistently and uniformly held that it was the right of a 
citizen, both of England and of the United States, to appear and face 
his accusers, to examine and cross-examine his accusers, to scrutinize 
testimony and evidence against him, and also to offer full and com- 
plete rebuttal testimony on his own behalf. 

I would cite to you, in H. R. 13760, and the identical bills thereto, 
appearing on line 15, page 2, that the following language appears: 


The Secretary of State is authorized to deny passports to persons as to whom 
t is determined on . asonable grounds that their activities o1 presence abroad or 
their possession of the passport would under the findings made in section 5 be 
harmful to the soeuiets of the United States 
I think that language is so broad as to give the Secretary of State 
almost absolute discretion in granting passports and the right to 
continue operating under present practices which have been stricken 
down on a number of occasions by the courts. This permits the use 
of anonymous accusers or information which is not made available 
to the person applying for a passport. 
hen on page 3, line 11, and following, subsection (c), appears the 
following: 
If the information is such as to warrant the conclusion that a person is within 
ibseetion (b) of this section, such person shall nevertheless have the right to 


establish by clear and convincing evidence that his activities or eee ‘e abroad or 
possession of & passport would not be harmful to the securit \ of the United States 
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fellow citizens must be protected against any possibility of encroach- 
ment by unwise bureaucratic action. 

There is a possibility that the committee in its wisdom might care 
to amend the bill offered by Mr. Hays to include persons who conduct 
other activities inimical to the interests of the United States. 

After all, there are in addition to Communists, fellow travelers who 
are very frequently as dangerous or more dangerous to the interests 
of the United States than those whom we can ac ‘tually prove to be 
Communists. 

| want to last say that I have no greater love for Communists than 
does anyone in this room. In fact, T would favor hanging them all as 
fast as it can be done from every available tree and lamppost. How- 
ever, it should be done according to the fair, and according to the uni- 
form traditions of American and Anglo-Saxon justice. Unless we do 
this we are in graver danger from those who would defend us from 
communism that we are from Communists and those whom we know 
to be enemies of the United States. 

[ think it has been said on many occasions, Mr. Chairman, that 
the gravest danger to the United States, or to any country, is not 
necessarily the enemies of the country but really from those who would 
call themselves its friends 

[ urge that the committee recognize that the liberties of this coun- 
try can be as dangerously eroded by laws passed by Congress as they 
could by the most serious efforts of the Communists from within and 
without 

With that, Mr. Chairman and members of the committee, I would 
like to thank each and every one of you for your courtesy to me this 
morning, and say I am pleased to answer any questions that the chair 
or any member of the committee might care to ask 

Acting Chairman Moraan. Mrs. Church. 

Mrs. Cuurcu. Thank you, Mr. Chairman. 

Mr. Dingell, | am wondering whether or not you considered the 
constitutionality of the Hays-proposed measure; whether or not we 
have the right to exclude a man because he is a Communist and 
whether the Hays measure might be so interpreted. 

Mr. Dineexy. I would like to thank the lady for raising that 
question. In each of these bills is a very grave question of constitu- 
tionality which the committee should scrutinize very carefully before 
the committee decides on any bill. 

I would say that under the findings of fact, on the first page and 
following, that there is probably as good a basis for a finding of con- 
stitutionality or unconstitutionality by the Supreme Court as there 
would be in any of the other bills, for the same reason. 

I assume this is a statement that could be bottomed principally on 
the war powers or on the emergency powers of the United States. 
I can’t say what would be the findings of the courts as to constitu- 
tionality 

Certainly to my mind there is no other basis for this committee or 
the Congress acting except possibly from the right of the country 
inhere ntly to protect itself from 

Mrs. Cuurcn. I take it, then, you would be willing to vote, yourself, 
for H. R. 13788? 

Mr. Dincetyi. With the reservations that I have mentioned this 
morning 
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Mrs. Cuurcn. Could you suggest putting those in the form of 
amendments that might make it so that you could vote for the 
resolution? 

Mr. Dinecetu. I would be glad to work with the committee staff 
on these particular amendments. I would be more than happy 
to do so. 

I would like to just say further that the other bills which are before 
the committee possess the same danger of being found unconstitutional, 
since their scope is substantially wider than is the Hays bill and its 
impact on citizens. 

I would point out to the lady that many of these bills permit the 
Secretary to deny a passport to a citizen merely on a finding that it 
would be not in the best interests of the United States which is a very 
broad and wide discretion. It is as wide as human activity. That 
discretion is much too broad. 

Acting Chairman Moraan. Mr. Hays. 

Mr. Hays of Ohio. Do you subscribe to the proposition that has 
been advanced to me by quite a few lawyers that I have talked to 
about this that if the proposition itself is unconstitutional there is 
no way to dress the language up to make it constitutional? 

Mr. Dincetu. I would certainly agree with the gentleman on that. 

Mr. Hays of Ohio. Then, I have one other question: You say that 
this bill doesn’t cover fellow travelers. I have no pride in authorship 
in this. I gave the staff my ideas and they wrote it up, but I thought 
lines 11 to 13 would take in fellow travelers, on page 2, where it says, 

“Any member or affiliate of the Communist Party.’’ And then in 11, 
“or any person. 

That would seem to say he doesn’t have to be a member of the percy 
who had done these things. 

Then, the other things as I got it you objected to, it would allow the 
Secretary of State to use nameless accusers. That is a thing that has 
concerned me considerably, and that is why we have in section (b) on 
lines 21 to 23—3 (b)—any statement made by an applicant—that is 
the affidavit, if he is willing to offer it, as prima facie evidence that he 
has not engaged in these things, and then if the Secretary of State 
still persists, he will have to bring into court his accusers and the 
court will have a chance to decide who is telling the truth. 

Mr. Dince.u. I stand corrected as to the first statement, but with 
regard to subsection (b) appearing down here at the bottom of page 2, 
there is a very wide series of administrative proceedings which must be 
conducted previous to judicial review. Iam sure there is a great deal 
of truth in what the gentleman said, but in the course of these proceed- 
ings which must take place previous to the actual judicial review, it 
would be possible for the Secretary of State to still utilize these name- 
less accusers. 

Now, certainly on a judicial review the court would be in a much 
stronger position. 

Mr. Hays of Ohio. In section 4 on page 3, the judicial review, it 
says, shall be on the record, and then in the final analvsis the nameless 
accusers couldn’t be made nameless any more. He would have to 
come up with the proof. 

Mr. Dincetu. That is true 

Mr. Hays of Ohio. Surely there are administrative procedures, and 
[ think there should be administrative procedures. I don’t think 
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every case of a denial should necessarily go to court. Maybe they 
can settle it without that. 

But in the final analysis, I have tried to correct just exactly the 
thing that many people have objected to, by giving the accused a 
right to their day in court, and by putting the burden of proof on the 
accuser where it belongs, which is in this case the State Department. 

Acting Chairman Morean. Thank you, Mr. Dingell. 

Mr. Dinceui. Thank you, Mr. Chairman. 

Acting Chairman MorGan. The committee stands adjourned. 

(Whereupon, at 12:15 p. m., the committee adjourned.) 

(The following letter has been submitted for inclusion in the record 
at this point:) 

DEPARTMENT OF STATE, 
ADMINISTRATOR, BUREAU OF SECURITY AND CONSULAR AFFAIRS, 
Washinaton, Auqust 18, 1958. 
Hon. Tuomas E. Moraan, 
Acting Chairman, Committee on Foreiqn A ffairs, 
House of Re prese ntatives 

Dear Mr. CHAIRMAN: Reference is made to the request of the Foreign Affairs 
Committee for a statement of the Department’s position on various amendments 
which have been offered by members of the committee to H. R. 13760 
Mr. Hays has proposed that the judicial review provision (sec. 8) be amended 
») require that the denial of a passport to a supporter of the international Com- 
munist movement be reviewed ‘on the record’’ in any Federal district court. 

Mr. Farbstein has proposed that section 8 be amended by applying the hearing 
ind judicial review provisions of the Administrative Procedure Act of 1946 to the 
denial of passports to supporters of the international Communist movement. 

soth ef these amendments would impose a legislative requirement to the effect 
that the Secretary of State must make his determinations on passport appli i- 
tions on the ope hn re cord As stated SO cogently in the Gove rnment’s Supreme 
Court brief in Dayton v. Dulles, such a requirement would compel “‘the Secretary 
to resolve the clash of two national interests to the inevitable destruction of one 
of them,’’ and would ‘force the Secretary to choose between the preservation of 
the Government’s intelligence system and certain aspects of its foreign relations, 


t 


on the one hand, and the maintenance of a travel control system, enjoined by 
(Congress, on the other hand,”’ 

Accordingly the Government would be placed in the hopeless dilemma 
revealing confidential information and sources, or, failing to do so, of issuing the 
passport As a practical matter, since almost without exception cases in thi 
Communist area involve confidential information and sources, the requirement 
of full disclosure would result in the issuance of passports to most if not all the 
persons against whom the bill is directed 

Che Supreme Court has not passed on this precise question, i. e., can the 
‘ely upon confidential information in a passport case How- 
ypeals has held that the Secretary of State “‘need not disclose 

he may act upon it’? (Dayton v. Dulles, decided October 24, 
957) and the four judges of the same court who reached this issue in Briehl 

Dulles (decided June 27, 1957) ruled that the Secretary could validly take into 
account confidential information in passing upon passport applications. In the 
Dayton case the court of appeals held that the right to travel is a part of liberty 
of which a person can be deprived only by due process of law, but that the requireé 


Secretary of State r 
ever, the court of a} 


the information but 


ments of due process are satisfied by a procedure whereby the Secretary of State 
acts upon confidential information derived from sources available to him in the 
course of the perform Lnece of his d ites, the substance of which is disclosed to 


the applicant Che court noted that “determinations by executive officials upon 
such information have traditionally, and by virtue of constitutional provisions 
relating thereto, been lodged in the Executive, and the confidence in which he 
has received that information has never been violated or even questioned by the 
legislative or judicial branches of the Government.’’ The courts have upheld 
this position in numerous decisions in the areas of both foreign relations and 
internal security 

The court of : ppeals sitting en bane in Boudin v. Dulles (decided June 28, 1956 
did not reach the question of reliance on confidential information but in remandit 


case required that the Secretary of State state whether his findings are based 
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on evidence openly produced, or (in whole or in material part) on secret informa 


tion not disclosed to the applicant, and 

larity as in his judgment the circumstan¢ 
such information may not be disclosed 

noted by the Court in the Dayton case, 
laid down in the Boudin case. 

Under existing procedures adapted to « 
of State makes written findings of fact, b 
available to him and responsive to the 
with the substance of the confidential info 
without prejudice to the internal security 


The Secretary’s findings further state th 


confidential information the sources and 
explain the reasons with as much partic 


The conflicting interests in this area are 


in full disclosure must be accommodated, 


gency such as we are in now, to meet the 
This is true because the applicant’s con 
not an absolute one The Government 
nvestigative sources and methods, as w 
Moreover, there are no prac tical altert 
and information in the operation of a 
proponents of the international Commu 





if the latter, «¢ xpialn Ww such particu 
es permit the nature of the reasons whv 
The Department has, as subsequently 
conformed strictly to the requirement 
‘ourt decisions in this area the Secretary 
ased on an evaluation of the informatio: 
regulations The applicant is furnished 
rmation, if any, to the full extent possibl« 
or foreign relations of the United States 
e extent to which reliance is placed 
details of which cannot be revealed 
ularity as possible why he cannot 


such that a passport applicant's interest 





at ieast ne I war or national ¢ I 
national interest requiring nond is 

’ ; ] ‘ , i iorht 
stitutionally protected rig to trave 


has a legitimate interest in mail 
intelligence relatio 


tives to the use of undisclosed s 


j 


ell as security an 


travel 


nist movement 


Mr. Selden has suggested that section 8 be stricken from the bill as unnecessar\ 


inder the present law. The Departm« 


and that it is in effect merely a restatemen 


as a result of numerous court decisions 


difficulty in bringing suit in the district 
cedural or substantive due process. It 
could not be denied and certainly the Dep 
todo so. The right of court review ex 
I hope the foregoing comments will he 


eration of the pending bill 


Sincerely yours, 


nt agrees that section 8 is unnecessal 

t of rights which the applicant now 

Ap} licants for passports have had 

court on grounds of denial of either ] 
clear under the cases that such review 

artment of State has no desire to attempt 

sts whether mentioned in statute or not 


( assistance in the committe 








APPENDIX 


MESSAGE FROM THE PRESIDENT OF THE UNITED STATES TRANSMITTIN(¢ 
CERTAIN RECOMMENDATIONS RELATING TO PASSPORTS 


l'o the Congress of the United States: 


Since the earliest days of our Republic, the Secretary of State has had the 
authority to issue or deny passports. Hi rically this authority stems from the 
secretary's basic responsibilities as the principal officer of the President con 
erned with the conduct of foreign relatior Congress has over a period of years 
iven the Secretary of State certain additio: itutory authority in the field 

In recent years the Secretary of State has based his limitation of passports o7 
two general grounds The first of these has been that an applicant’s travel, 
usually to a specific country or countries, was inimical to United States foreign 
elations The secon f the gener ‘ unds of denial has been that the 
pplicant is a member of the Communist Party inder Communist Party di 
cipline, domination, or control; or that the applicant is traveling abroad to assist 


knowingly the international Communist movement 

Recently the Supreme Court limited this power to deny passports under exist 
ing law it is essential that the Government today have power to deny pass 
ports where their possession would seriously impair the conduct of the foreign 
relations of the United States or would be inimical to the security of the United 


States 


Moreover, the Secre ! he 1 have clear statutory authority to prev 
Americans from using passports for travel to areas where there is no means 
protecting them, or here their presen uuld conflict with our foreign-policy 
objectives or be inimical to the security of the United States. Such grounds 


restricting or denying passports may or may not have any connection with the 
international Communist move t. They are, however, essential for the ordei 
onduct of our fors f relatior ag pas to the maintenance of our own nat i 
security 


in exercising the ecessary limitath on the issuance passports, the ex 
ecutive branch £ l y concerned W se ne i ( erent rigi 0 
American citizens are prese 4 I itic e rig! ive I 
ne t ¢ iter < I 1 I ing rec eme f I bona ¢ I ' 
mu De piect ul intive and rocedt | guara ‘ 

rhe cretal OL Ss e wil Dr to the Congres } posed dratt of leg 
t t t ' ‘ r ’ 
leg lation I have recommended Ky h day ck t t nasses without if 
poses us to great dange! I hope the Congress will n promptly toward 


‘ ww Sra 
Vas) jton, July 7, 195 
Hon. SAM RAYBURN 
Npeaker of the Hous 
DEAR M SPEAKER: I transmit for the consideration of the Congress a draf 
bill to implement the suggestions ade by the President in his message to the 
Congress of July 7, 1958, on the subject of passport legislation 


As indicated by the President in hiS message to the Congress, the Supre 
Court has ruled that the Government is without statutory authority to den; 
passports to supporters of the international Communist movement Enactment 


of the proposed draft bill would supply the authority now lacking 
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I think there can be no doubt in anyone’s mind that we are today engaged for 
survival in a bitter struggle against the international Communist movement. 
Congress itself has so concluded in numerous statutory findings and congres- 
sional reports. The international Communist movement seeks everywhere to 
thwart United States foreign policy. It seeks on every front to influence foreign 
governments and peoples against the United States and eventually by every 
means, including violence, to encircle the United States and subordinate us to 
its will. The issuance of United States passports to supporters of that movement 
facilitates their travel to and in foreign countries. It clothes them when abroad 
with all the dignity and protection that our Government affords. Surely our 
Government should be in a position to deny passports to such persons. 

In view of the urgency of this matter, it is my hope that the Congress may 
proceed promptly to a consideration of the draft bill as a preliminary two its early 
enactment. 

Sincerely yours, 
JOHN Foster DULLEs. 


A BILL To provide standards for the issuance of passports, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Passport 
Act of 1958.” 


TITLE I—AUTHORITY TO ISSUE PASSPORTS; PERSONS ENTITLED TO 
PASSPORTS 


Sec. 101. (a) The Secretary of State and any officer of the United States duly 
authorized by him may issue, renew, deny, or revoke passports in the United 
States, in territories over which the United States exercises trusteeship, and in 
foreign countries. No other persons shall issue, renew, deny, or revoke such pass- 
ports. 

(b) The Secretary of State is authorized to prescribe regulations consistent 
with this Act pertaining to passports. 

Sec. 102. Passports shall be issued only to ciitzens of the United States or per- 
sons who, though not citizens of the United States, owe permanent allegiance to 
the United States. No person other than those enumerated above shall be in- 
cluded in a passport issued to another. 

Sec. 103. A passport shall be issued to a person qualified under section 102 upon 
the completion of the prescribed application, except that no passport, other than 
one issued in a foreign country and limited for direct and immediate return to the 
United States, shall be issued to any person in one or more of the following 
-ategories : 

(1) Persons under indictment or information for a felony; or 

(2) Persons under indictment or information for violating sections 107 or 402 of 
this Act; or 

(3) Persons who are free on bail pending appeal from criminal conviction; or 

(4) Persons who have been convicted within five years of violating sections 107 
or 402 of this Act, unless a bond in the sum of $5,000 is posted conditioned upon 
compliance with such sections during the period for which a passport may be 
issued ; or 

(5) Persons as to whom it is determined upon substantial grounds that a pur- 
pose for which the passport is requested is to travel to or in a country or area 
which has been designated by the Secretary of State in a determination made and 
published under section 401; or 

(6) Persons as to whom it is determined upon substantial grounds that their 
activities or presence abroad or their possession of a passport would (i) be in 
violation of any law of the United States or of any State or Territory, or any 
order issued by any court in the United States; (ii) seriously impair the conduct 
of the foreign relations of the United States; or (iii) be inimical to the security 
of the United States. 

Seo. 104 (a) The Congress finds that the international Communist movement 
seeks everywhere to thwart United States policy, to influence foreign govern- 
ments and peoples against the United States, and by every means, including 
violence, to weaken the United States and ultimately to bring it under Com- 
munist domination; that the activities of the international] Communist move- 
ment constitute a grave peril to the security of the Unit«’ States; that the 
issuance of a passport to any applicant described in sectio ' (b) facilitates 
the travel of such person to and in foreign countries ané ‘umptively sup- 
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ports the activities and operations of the international Communist movement ; 
and that, in view of the unbroken history of the fraudulent use of United States 
passports by supporters of the international Communist movement, the mere 
possession of a passport by a person described in section 104 (b) presumptively 
lends support to the activities and operations of the international Communist 
movement. 

(b) In determining whether a person is within the categories described in 
section 103 (6) (ii) or (iii) the Secretary shall take into account the foregoing 
findings by the Congress and shall consider as material, among other matters, 
whether the applicant is a person who, whether or not a member or former 
member of, or affiliated with, the Communist Party, knowingly engages or has 
engaged, within ten years prior to filing the passport application, in activities 
in furtherance of the international Communist movement. 

(c) If the evidence in any proceeding under title III of this Act is such as 
to warrant the conclusion that a person is within section 104 (b), the person 
shall have the burden of proving that he is not within one of the categories de- 
scribed in section 108 (6) (ii) or (iii). 

(d) The provisions of this section shall continue in effect until such time 
as the President or the Congress shall determine and declare that the activities 
of the international Communist movement are no longer such as to require 
their application. Until such determination and declaration have been made, 
each applicant for a passport shall be required to state in the passport applica- 
tion whether he is, or has been within ten years prior to verifying the applica- 
tion, a member of the Communist Party or a supporter of the international 
Communist movement, and to state the circumstances of any such membership 
or to state his activities in support of the international Communist movement. 

Sec. 105. Notwithstanding the provisions of sections 103 and 104 of this Act, 
the Secretary of State may direct the issuance of a passport in any case, pro- 
vided he deems such action advisable in the national interest. Such pass- 
port may be limited with respect to duration and the areas for which it is 
valid. * 

Sec. 106. Upon application therefor, duly completed, a passport shall be issued, 
or the applicant shall be informed in writing of a denial thereof, within 90 days 
after the receipt of such application. A denial shall set forth the reasons 
therefor, as specifically as is consistent with considerations of national security 
and foreign relations. A passport may be revoked whenever the holder thereof 
is not entitled to a passport under the terms of this Act. Upon the revocation of a 
passport, the holder thereof shall be informed in writing of the reasons therefor, 
as specifically as is consistent with considerations of national security and 
foreign relations. 

Sec. 107. A passport issued under this Act shall at all times remain the proper- 
ty of the United States. It shall be unlawful for any holder of a passport to re- 
fuse to surrender it upon proper demand by the Secretary of State or his au- 
thorized agent. 


TITLE II—REQUIREMENTS FOR ISSUANCE OF PASSPORT 


Sec. 201. Before a passport is issued to any person, such person shall subscribe 
to and submit a written application, duly verified by his oath or affirmation 
before a person authorized to take passport applications, containing a true 
recital of each and every matter of fact which may be required by law or by 
the regulations authorized by this Act to be stated as a prerequisite to the is- 
suance of any such passport, including statements as to the applicability of any 
of the provisions of sections 103 and 104. Any person authorized to take passport 
applications may admiinster oaths in connection with such applications. 

Sec. 202. There shall be collected and paid into the Treasury of the United 
States quarterly a fee of $2 for executing each application for a passport and 
$9 for each passport issued: Provided, That nothing contained herein shall be 
construed to limit the right of the Secretary of State by regulation to authorize 
the retention by officials of the several States of the fee of $2 for executing an 
application for a passport. No fee shall be collected for passports issued to offi- 
cers or employees of the United States proceeding abroad in the discharge 
of their official duties, or to members of their immediate families, accompanying 
or residing with them abroad, or to seamen, or to widows, children, parents, 
brothers, and sisters of American soldiers, sailors, or marines, buried abroad 
whose journey is undertaken for the purpose and with the intent of visiting 
the graves of such soldiers, sailors, or marines, which facts shall be made 
a part of the application for the passport. 
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Sec. 203. Whenever a fee is erroneously charged and paid for the issuance 
of a passport to a person who is exempted from the payment of such a fee by 
section 202 of this Act, the Department of Treasury is authorized to refund to 
the person who paid such fee the amount thereof upon proper notice from the 
Department of State. 

Sec. 204. Whenever the appropriate officer within the United States of any 
foreign country refuses to visa a passport and the unused passport is returned 
within six months from the date of issue, the Department of Treasury is au 
thorized, upon notice from the Department of State, to refund the issue fee of 
$9 to the person to whom the passport was issued. 

Sec. 205. A passport shall be valid for a period of three years. During a 
period of two years thereafter and upon the payment of a fee of $5, it may be 
renewed for a period not to exceed five years from the date of issuance. 


TITLE IlI—PROCEDURE FOR REVIEW OF PASSPORT DENIAI 


Sec. 301. There shall be established within the Department of State a Pass 
port Hearing Board consisting of three officer 
by the Secretary of State. This Board shall have jurisdiction in all cases whereil 
a hearing is requested in writing within thirty days after notification of the 
denial, revocation, or restriction of a passport, except in cases of action take! 
by reason of noncitizenship or geographical restrictions of general applicability 
The Board shall hold a hearing within ninety days after the receipt of the 
request unless such time limit is extended at the request of the party. 

Sec. 302. (a) The Secretary shall establish and make public rules which shal] 


s of the Department to be designates 





l 











accord to the individual in proceedings before the Board the following rights 
(1) To appear in person and to be represented by counsel 
(2) To testify in his own behalf, present witnesses, and offer other evidence 
(3) To cross-examine witnesses appearing against him at any hearing at whic! 
he or his counsel is present and to examine all other evidence which is made | 
a part of the open record 
(4) To examine a copy of the transcript of the proceedings or to be furnishe 
a copy upon request 
(b) In order to protect information, sources of information and investigati 
methods, disclosure of which would have a substantially adverse effect upot 
the national security or the conduct of foreign relations, the Board may at any 
time consider oral or documentary evidence without making such evidence part 
of the open record. The Board shall furnish a résumé of any such evidence, and 
shall certify that it is a fair resume. The Board shal] t into consideration 
the individual’s inability to challenge information of whi he has not been 
advised in full or in detail or to attack the credibility of information which has 
not been disclosed to hi 
SE 303. The Boar shall make written finding nelusions, and reco! 
mendations, which shall be transmitted with the entire record to the Secre 
tary of State who sl ake the fina iministrative deter nation A copy 
of the recommendation and of such findings and conclusions as are based upon 
the open record shall be furnished the indiv ai, who may ithin twenty 
days following the receipt thereof submit to the Secretary written objections 
thereto. The Secretary shall base his determination upon the entire recor 
submitted to him by the Board, including all findings and conclusions, an 
upon any objections submitted by the individual it the secretary deems 
necessary in the interests of national security or the conduct of foreig 
relations, and so certifies, he may also consider additional information, avai 
able to him as Secreta of State, which cannot be made known to the i 
dividual, either by résumé or otherwise In appropriate cases, the Secreta! 
may remand a case to the Board for further proceeding In the event 
takes action adverse to the individual, the Secretary shall make appropriate 
written findings, certifications, and conclusions 
Sec. 304. The United States District Court for the Distri of Columbia 
shall have jurisdiction to review any final determination of the Secretary of 
State under section 303 of this Act to determine whether there has been col 
pliance with the provisions of this Act ul of any regulations issued there 
under In any such proceedings the court shall have power to determine 
whether any findings which are stated to be hased upon the open record ar 
supported by substantial evidence contained in that record, but as to the 
findings stated to be based on the closed record the court shall accept the 
résumé or certification by the Secretary or the Board as supporting such | 


7 1 o 
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TITLE IV—GEOGRAPHICAL LIMITATIONS OF GENERAL 
APPLICABILITY 


sec. 401. In the event that the Secretary of State makes a determination that 
the United States Government is unable to provide adequate protection to 
persons traveling in particular countries or areas, due to the lack of diplomatic 
relations or due to disturbances within such countries or areas, or that travel of 
United States nationals to or in such countries or areas would seriously impair 
the foreign relations or foreign policy of the United States, he may publish such 
determination and may cause notice thereof to be stamped on each passport 
thereafter issued, renewed, or amended. 

Sec. 402. No person who holds a passport or is included in the passport of 
another shall travel to or in any country or area which to his knowledge has been 
designated by the Secretary of State'in a determination made and published 
under Seetion 401, except that in-the national interest the Secretary may make 
exceptions to geographical limitations of general applicability for particular 
categories of persons. 


TITLE V—PENALTIES 


Sec. 501. Any person who violates the provisions of sections 107 or 402 shall be 
guilty of a misdemeanor and upon conviction be punished by imprisonment for a 
period not exceeding one year or by a fine not exceeding $1,000, or both. 


MITLE VI—LAWS REPEALED 


Sec. 601. (a) The following Acts or parts of Acts and all amendments thereto 
are repealed 

(1) Section 4076 of the Revised Statutes (22 U.S. C. 212) ; 

2) Section 4077 of the Revised Statutes (22 U.S. C. 218) ; 
>) Section 1 of title LX of the Act of June 15, 1917 (22 U.S. C. 218); 
(4) Sections 1, 2, and 4 of the Act of June 4, 1920 (22 U.S. C. 214, 215, 216) ; 
(5) Sections 1, 2, and 3 of the Act of July 3, 1926 (22 U.S. C. 211la, 217a, 214a). 

(b) All other laws, or parts of laws, in conflict or inconsistent with this Act 
are, to the extent of such conflict or inconsistency, repealed. 

Sec. 602. Nothing in this Act shall be construed to limit, amend, or repeal the 
provisions of section 215 of the Act of June 27, 1952, chapter 477, title I1, chapter: 
2, (8 U.S. C. 11835). 


(. 


TITLE VII—SEPARABILITY 
Sec. 701. If any provision of this Act is held invalid, the remaining provisions 
shall not be affected. 
TITLE VIII—EFFECTIVE DATE 


Sec. 801. This Act shall take effect fifteen days after its enactment 
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DECISION OF THE SUPREME COURT 
IN THE CASE OF KENT v. DULLES 


SUPREME COURT OF THE UNITED STATES 
No. 481.—OctToser TERM, 1957. 


Rockwell Kent and Walter Briehl,)On Writ of Certiorari 


Petitioners, to the United States 

v. Court of Appeals for 

John Foster Dulles, Secretary of| the District of Co- 
State. lumbia Circuit. 


[June 16, 1958. ] 
Mr. Justice Dovatas delivered the opinion of the 
Court. 


This case concerns two applications for passports, 
denied by the Secretary of State. One was by Rockwell 
Kent who desired to visit England and attend a meeting 
of an organization known as the “World Council of Peace”’ 
in Helsinki, Finland. The Director of the Passport 
Office informed Kent that issuance of a passport was pre- 
cluded by § 51.135 of the Regulations promulgated by the 
Secretary of State on two grounds:’ (1) that he was a 
Communist and (2) that he had had “a consistent and 


122 CFR § 51.135 provides: 

“In order to promote the national interest by assuring that persons 
who support the world Communist movement of which the Com- 
munist Party is an integral unit may not, through use of United 
States passports, further the purposes of that movement, no passport, 
except one limited for direct and immediate return to the United 
States, shall be issued to: 

“(a) Persons who are members of the Communist Party or who 
have recently terminated such membership under such circumstances 
as to warrant the conclusion—not otherwise rebutted by the evi- 
dence—that they continue to act in furtherance of the interests 
and under the discipline of the Communist party; 

“(b) Persons, regardless of the formal state of their affiliation with 
the Communist Party, who engage in activities which support the 
Communist movement under such circumstances as to warrant the 








A 
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he 
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prolonged adherence to the Communist Party line.” The 
letter of denial specified in some detail the facts on which 
those conclusions were based. Kent was also advised of 
his right to an informal hearing under § 51.137 of the 
Regulations. But he was also told that whether or not a 
hearing was requested it would be necessary, before a 
passport would be issued, to submit an affidavit as to 
whether he was then or ever had been a Communist.’ 
Kent did not ask for a hearing but filed a new passport 
application listing several European countries he desired 
to visit. When advised that a hearing was still available 
to him, his attorney replied that Kent took the position 
that the affidavit concerning Communist Party member- 
ship “is unlawful and that for that reason and as a 
matter of conscience,” he would not supply one. He 
did, however, have a hearing at which the principal evi- 
dence against him was from his book It’s Me O Lord, 
which Kent agreed was accurate. He again refused to 
submit the affidavit, maintaining that any matters unre- 
lated to the question of his citizenship were irrelevant to 
the Department’s consideration of his application. The 
Department advised him that no further consideration of 
his application would be given until he satisfied the 
requirements of the Regulations. 


conclusion—not otherwise rebutted by the evidence—that they have 
engaged in such activities as a result of direction, domination, or 
control exercised over them by the Communist movement; 

“(c) Persons, regardless of the formal state of their affiliation 
with the Communist Party, as to whom there is reason to believe, 
on the balance of all the evidence, that they are going abroad to 
engage in activities which will advance the Communist movement 
for the purpose, knowingly and wilfully of advancing that movement.” 

* Section 51.142 of the Regulations provide: 

“At any stage of the proceedings in the Passport Division or before 
the Board, if it is deemed necessary, the applicant may be required, 
as a part of his application, to subscribe, under oath or affirmation, 
to a statement with respect to present or past membership in the 
Communist Party. If applicant states that he is a Communist, 
refusal of a passport in his case will be without further proceedings.” 








114 DENIAL OF PASSPORTS 


Thereupon Kent sued in the District Court for declara- 
tory relief. The District Court granted summary judg- 
ment for respondent. On appeal the case of Kent was 
heard with that of Dr. Walter Briehl, a psychiatrist. 
When Briehl applied for a passport, the Director of the 
Passport Office asked him to supply the affidavit cover- 
ing membership in the Communist Party. Briehl, like 
Kent, refused. The Director then tentatively disap- 
proved the application on the following grounds: 


“In your case it has been alleged that you were a 
Communist. Specifically it is alleged that you were 
a member of the Los Angeles County Communist 
Party; that you were a member of the Bookshop 
Association, St. Louis, Missouri; that you held Com- 
munist Party meetings; that in 1936 and 1941 you 
contributed articles to the Communist Publication 
‘Social Work Today’; that in 1939, 1940 and 1941 
you were a sponsor to raise funds for veterans of the 
Abraham Lincoln Brigade in calling on the President 
of the United States by a petition to defend the 
rights of the Communist Party and its members; 
that you contributed to the Civil Rights Congress 
bail fund to be used in raising bail on behalf of con- 
victed Communist leaders in New York City; that 
you were a member of the Hollywood Arts, Sciences 
and Professions Council and a contact of the Los 
Angeles Committee for Protection of Foreign Born 
and a contact of the Freedom Stage, Incorporated.” 


The Director advised Briehl of his right to a hearing 
but stated that whether or not a hearing was held, an 
affidavit concerning membership in the Communist 
Party would be necessary. Briehl asked for a hearing 
and one was held. At that hearing he raised three objec- 
tions: (1) that his “political affiliations” were irrele- 
vant to his right to a passport; (2) that “every American 





DENIAL OF PASSPORTS 115 


citizen has the right to travel regardless of politics’; and 
(3) that the burden was on the Department to prove 
illegal activities by Briehl. Briehl persisted in his refusal 
to supply the affidavit. Because of that refusal Briehl 
was advised that the Board of Passport Appeals could 
not under the Regulations entertain an appeal. 

Briehl filed his complaint in the District Court which 
held that his case was indistinguishable from Kent’s and 
dismissed the complaint. 

The Court of Appeals heard the two cases en banc and 
affirmed the District Court by a divided vote. 248 F. 
2d 600, 248 F. 2d 561. The cases are here on writ of 
certiorari. 355 U.S. 881. 

The Court first noted the function that the passport 
performed in American law in the case of Urtetiqui v. 
D’Arbel, 9 Pet. 692, 699, decided in 1835: 

“There is no law of the United States, in any man- 
ner regulating the issuing of passports, or directing 
upon what evidence it may be done, or declaring 
their legal effect. It is understood, as matter of 
practice, that some evidence of citizenship is re- 
quired, by the secretary of state, before issuing a 
passport. This, however, is entirely discretionary 
with him. No inquiry is instituted by him to ascer- 
tain the fact of citizenship, or any proceedings had, 
that will in any manner bear the character of a judi- 
cial inquiry. It is a document, which, from its 
nature and object, is addressed to foreign powers; 
purporting only to be a request, that the bearer of 
it may pass safely and freely; and is to be considered 
rather in the character of a political document, by 
which the bearer is recognized, in foreign countries, 
as an American citizen; and which, by usage and the 
law of nations, is received as evidence of the fact.” 

A passport not only is of great value—indeed neces- 
sary—abroad; it is also an aid in establishing citizen- 
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ship for purposes of re-entry into the United States. 
See: Browder v. United States, 312 U. S. 335, 339; 3 
Moore, International Law Digest (1906), § 512. But 
throughout most of our history—until indeed quite 
recently—a passport, though a great convenience in 
foreign travel, was not a legal requirement for leaving or 
entering the United States. See Jaffee, The Right to 
Travel, 35 Foreign Affairs 17. Apart from minor excep- 
tions to be noted, it was first* made a requirement by 
§ 215 of the Act of June 27, 1952, 66 Stat. 190, 8 U.S. C. 
§ 1185, which states that, after a prescribed proclama- 
tion by the President, it is “unlawful for any citizen of 
the United States to depart from or enter, or attempt to 
depart from or enter, the United States unless he bears 
a valid passport.” * And the Proclamation necessary to 


3 Sections 2 and 6 of the Act of September 23, 1950, known as the 
Internal Security Act of 1950, 64 Stat. 987, 993, 50 U.S. C. §§ 781, 
785, provide that it shall be unlawful, when a Communist organiza- 
tion is registered under the Act or when “there is in effect a final 
order of the Board requiring an organization to register,” for any 
member having knowledge of such registry and order to apply for 
a passport or for any official to issue him one. But the conditions 
precedent have not yet materialized. 

* That section provides in relevant part: 

“(a) When the United States is at war or during the existence of 
any national emergency proclaimed by the President, . . . and the 
President shall find that the interests of the United States require that 
restrictions and prohibitions in addition to those provided otherwise 
than by this section be imposed upon the departure of persons from 
and their entry into the United States, and shall make public 
proclamation thereof, it shall, until otherwise ordered by the President 
or the Congress, be unlawful— 

“(1) for any alien to depart from or enter or attempt to depart 
from or enter the United States except under such reasonable rules, 
regulations, and orders, and subject to such limitations and exceptions 
as the President may prescribe; 

3) ae 

“(3) for any person knowingly to make any false statement in 
an application for permission to depart from or enter the United 
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make the restrictions of this Act applicable and in force 
has been made.° 

Prior to 1952 there were numerous laws enacted by 
Congress regulating passports and many decisions, rul- 
ings, and regulations by the Executive Department con- 
cerning them. Thus in 1803 Congress made it unlawful 
for an official knowingly to issue a passport to an alien 
certifying that he is a citizen. % Stat. 205. In 1815, 
just prior to the termination of the War of 1812, it made 
it illegal for a citizen to “cross the frontier” into enemy 
territory, to board vessels of the enemy on waters of the 
United States or to visit any of his camps within the 
limits of the United States, “without a passport first 
obtained” from the Secretary of State or other designated 
official. 3 Stat. 199-200. The Secretary of State took 
similar steps during the Civil War. See Dept. of State, 
The American Passport (1898), 50. In 1850 Congress 
ratified a treaty with Switzerland requiring passports 
from citizens of the two nations. 11 Stat. 587, 589-590. 
Finally in 1856 Congress enacted what remains today as 
our basic passport statute. Prior to that time various 
federal officials, state and local officials, and notaries 
publie had undertaken to issue either certificates of citi- 
zenship or other documents in the nature of letters of 
introduction to foreign officials requesting treatment 
according to the usages of international law. By the Act 


States with intent to induce or secure the granting of such permission 
either for himself or for another; 


‘“(b) After such proclamation as is provided for in subsection (a) 
has been made and published and while such proclamation is in 
force, it shall, except as otherwise provided by the President, and 
subject to such limitations and exceptions as the President may 
authorize and prescribe, be unlawful for any citizen of the United 
States to depart from or enter, or attempt to depart from or enter, 
the United States unless he bears a valid passport.” 

5 Proc. No. 3004, 67 Stat. C31. 
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of August 18, 1856, 11 Stat. 52, 60-61, 22 U.S. C. § 21a, 
Congress put an end to those practices.° This provision, 
as codified by the Act of July 3, 1926, 44 Stat., Part 2, 887, 
reads, 

“The Secretary of State may grant and issue 
passports ... under such rules as the President 
shall designate and prescribe for and on behalf of 
the United States, and no other person shall grant, 
issue, or verify such passports.” 


Thus for most of our history a passport was not a con- 
dition to entry or exit. 

It is true that, at intervals, a passport has been required 
for travel. Mention has already been made of the 
restrictions imposed during the War of 1812 and during 
the Civil War. A like restriction, which was the fore- 
runner of that contained in the 1952 Act, was imposed by 
Congress in 1918. 

The Act of May 22, 1918, 40 Stat. 559, made it unlawful, 
while a Presidential Proclamation was in force, for a 
citizen to leave or enter the United States “unless he bears 
a valid passport.” See H. R. Rep. No. 485, 65th Cong., 
2d Sess. That statute was invoked by Presidential Proc- 
lamation on August 8, 1918, 40 Stat. 1829, which con- 
tinued in effect until March 3, 1921. 41 Stat. 1359. 

The 1918 Act was effective only in wartime. It was 
amended in 1941 so that it could be invoked in the then- 
existing emergency. 55 Stat. 252. See 8S. Rep. No. 444, 
77th: Cong., Ist Sess. It was invoked by Presidential 
Proclamation. Proc. No. 2523, November 14, 1941, 
55 Stat. 1696. That emergency continued until April 28, 
1952. Proc. No. 2974, 66 Stat. C31. Congress extended 
the statutory provisions until April 1, 1953. 66 Stat. 54, 
57, 96, 137, 330, 333. It was during this extension period 


6 See 9 Op. Atty. Gen. 350, 352 





in 
ch 
Ar 








DENIAL OF PASSPORTS 119 


that the Secretary of State issued the Regulations here 
complained of.’ 

Under the 1926 Act and its predecessor a large body of 
precedents grew up which repeat over and again that 
the issuance of passports is “a discretionary act” on the 
part of the Secretary of State. The scholars,* the courts,’ 
the Chief Executive,”® and the Attorneys General,” all 


7 Dept. Reg. No. 108.162 
8013. 

8See 2 Hyde, International Law (2d rev. ed. 1945), § 399; 
3 Hackworth, Digest of International Law (1942), § 268. 

®See Perkins v. Elg, 307 U.S. 325, 350. 

10 Exec. Order No. 654, June 13, 1907; id., No. 2119-A, Jan. 15, 
1915; id., No. 2286-A, Dec. 17, 1915; id., No. 2362—A, Apr. 17, 1916; 
id., No. 2519-A, Jan. 24, 1917; id., No. 4382-A, Feb. 12, 1926; id., 
No. 4800, Jan. 31, 1928; id., No. 5860, June 22, 1932; id., No. 7856, 
Mar. 31, 1938, 3 Fed. Reg. 681, 22 CFR § 51.75. The present pro- 
vision is that last listed and reads in part as follows: 


effective August 28, 1952, 17 Fed. Reg 


’ 


“The Secretary of State is authorized in his discretion to refuse 
to issue a passport, to restrict a passport for use only in certain 
countries, to restrict 1t against use in certain countries, to withdraw 
or cancel a passport already issued, and to withdraw a passport for 
the purpose of restricting its validity or use in certain countries.” 

The Department, however, did not feel that the Secretary of State 
could exercise his discretion willfully without cause. Acting Secretary 
Wilson wrote on April 27, 1907, “The issuance of passports is a 
discretionary act on the part of the Secretary of State, and he may, 
for reasons deemed by him to be sufficient, direct the refusal of a 
passport to an American citizen; but a passport is not to be refused 
to an American citizen, even if his character is doubtful, unless there 
is reason to believe that he will put the passports to an improper 
or unlawful use.” Foreign Relations of the United States, Pt. II, 
(1910), 1083. See 3 Moore, International Law Digest (1906), § 512. 
Freund, Administrative Powers over Persons and Property (1928), 97, 
states ““. . . in practice it is clear that the Department of State acts 
upon the theory that it must grant the passport unless there is some 
circumstance making it a duty to refuse it. Any other attitude would 
indeed be intolerable; it would mean an executive power of a political 
character over individuals quite out of harmony with traditional 
American legislative practice.” 

1113 Op. Atty. Gen. 89, 92; 23 Op. Atty. Gen. 509, 511. 
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so said. This long-continued executive construction 
should be enough, it is said, to warrant the inference 
that Congress had adopted it. See Allen v. Grand Cen- 
tral Aircraft Co., 347 U. 8S. 535, 544-545; United States 
v. Allen-Bradley Co., 352 U.S. 306, 310. But the key to 
that problem, as we shall see, is in the manner in which 
the Secretary’s discretion was exercised, not in the bare 
fact that he had discretion. 

The right to travel is a part of the “liberty” of which 
the citizen cannot be deprived without the due process 
of law of the Fifth Amendment. So much is conceded by 
the Solicitor General. In Anglo-Saxon law that right was 
emerging at least as early as the Magna Carta.’* Chafee, 
Three Human Rights in the Constitution (1956), 171- 
181, 187 et seqg., shows how deeply engrained in our his- 
tory this freedom of movement is. Freedom of move- 
ment across frontiers in either direction, and _ inside 
frontiers as well, was a part of our heritage. Travel 
abroad, like travel within the country, may be necessary 
for a livelihood. It may be as close to the heart of the 
individual as the choice of what he eats, or wears, or 
reads. Freedom of movement is basic in our scheme of 
values. See Crandall v. Nevada, 6 Wall. 35, 44; Williams 
v. Fears, 179 U.S. 270, 274; Edwards v. California, 314 
U.S. 160. “Our nation,” wrote Chafee, “has thrived on 
the principle that, outside areas of plainly harmful con- 
duct, every American is left to shape his own life as he 


12 Article 42 reads as follows: 

“It shall be lawful to any person, for the future, to go out of our 
kingdom, and to return, safely and securely, by land or by water, 
saving his allegiance to us, unless it be in time of war, for some short 
space, for the common good of the kingdom; excepting prisoners 
and outlaws, according to the laws of the land, and of the people of 
the nation at war against us, and Merchants who shall be treated as 


it is said above.” And see Jaffe, op. cit. supra, 19-20; Sibley, 
The Passport System, 7 J. Soc. Comp. Leg. (N. S.), 26, 32-33; 
1 Blackstone Commentaries 134-135. 
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thinks best, do what he pleases, go where he pleases.” 
Td., at 197. 
Freedom of movement also has large social values. As 

Chafee put it, 
“Foreign correspondents and lecturers on public 
affairs need first-hand information. Scientists and 
scholars gain greatly from consultations with col- 
leagues in other countries. Students equip them- 
selves for more fruitful careers in the United States 
by instruction in foreign universities.’ Then there 
are reasons close to the core of personal life—mar- 
riage, reuniting families, spending hours with old 
friends. Finally, travel abroad enables American 
citizens to understand that people like themselves 
live in Europe and helps them to be well-informed 
on public issues. An American who has crossed the 
ocean is not obliged to form his opinions about our 
foreign policy merely from what he is told by officials 
of our government or by a few correspondents 
of American newspapers. Moreover, his views on 
domestic questions are enriched by seeing how 
foreigners are trying to solve similar problems. In 
many different ways direct contact with other coun- 
tries contributes to sounder decisions at home.” 
Id., at 195-196. And see Vestal, Freedom of Move- 
ment, 41 lowa L. Rev. 6, 13-14. 


Freedom to travel is, indeed, an important aspect of 
the citizen’s “liberty.” We need not decide the extent 
to which it can be curtailed. We are first concerned with 
the extent, 1f any, to which Congress has authorized its 
curtailment. 

The difficulty is that while the power of the Secretary 
of State over the issuance of-passports is expressed in 

18 The -use of foreign travel to promote educational interests is 
reviewed by Francis J. Colligan in 30 Dept. State Bull. 663. 








122 DENIAL OF PASSPORTS 


broad terms, it was apparently long exercised quite nar- 
rowly. So far as material here, the cases of refusal of 
passports generally fell into two categories. First, ques- 
tions pertinent to the citizenship of, the applicant and his 
allegiance to the United States had to be resolved by the 
Secretary, for the command of Congress was that “No 
passport shall be granted or issued to or verified for any 
other persons than those owing allegiance, whether citi- 
zens or not, to the United States.” 32 Stat. 386, 22 
U. S. C. § 212. Second, was the question whether the 
applicant was participating in illegal conduct, trying to 
escape the toils of the law, promoting passport frauds, 
or otherwise engaging in conduct which would violate the 
laws of the United States? See 3 Moore, International 
Law Digest (1906), § 512; 3 Hackworth, Digest of Inter- 
national Law (1942), § 268; 2 Hyde, International Law 
(2d rev. ed.), § 401. 

The grounds for refusal asserted here do not relate to 
citizenship or allegiance on the one hand or to criminal or 
unlawful conduct on the other. Yet, so far as relevant 
here, those two are the only ones which it could fairly be 
argued were adopted by Congress in light of prior admin- 
istrative practice. One can find in the records of the 
State Department rulings of subordinates covering a 
wider range of activities than the two indicated. But as 
respects (ommunists these are scattered rulings and not 
consistently of one pattern. We can say with assurance 
that whatever may have been the practice after 1926, at 
the time the Act of July 3, 1926, was adopted, the admin- 
istrative practice, so far as relevant here, had jelled only 
around the two categories mentioned. We, therefore, 
hesitate to impute to Congress, when in 1952 it made a 
passport necessary for foreign travel and left its issuance 
to the discretion of the Secretary of State, a purpose to 
give him unbridled discretion to grant or withhold a pass- 
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port from a citizen for any substantive reason he may 
choose. 

More restrictive regulations were applied in 1918 and 
in 1941 as war measures. We are not compelled to equate 
this present problem of statutory construction with 
problems that may arise under the war power. Cf. 
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579. 

In a case of comparable magnitude, Korematsu v. 
United States, 323 U. S. 214, 218, we allowed the Gov- 
ernment in time of war to exclude citizens from their 
homes and restrict their freedom of movement only on a 
showing of “the gravest imminent danger to the public 
safety.” There the Congress and the Chief Executive 
moved in coordinated action; and, as we said, the Nation 
was then at war. No such condition presently exists. 
No such showing of extremity, no such showing of joint 
action by the Chief Executive and the Congress to curtail 
a constitutional right of the citizen has been made here. 

Since we start with an exercise by an American citizen 
of an activity included in constitutional protection, we 
will not readily infer that Congress gave the Secretary 
of State unbridled discretion to grant or withhold it. If 
we were dealing with political questions entrusted to the 
Chief Executive by the Constitution we would have a 
different case. But there is more involved here. In part, 
of course, the issuance of the passport carries some impli- 
sation of intention to extend the bearer diplomatic pro- 
tection, though it does no more than “request all whom it 
may concern to permit safely and freely to pass, and in 
case of need to give all lawful aid and protection” to this 
citizen of the United States. But that function of the 
passport is subordinate. Its crucial function today is 
control over exit. And, as we have seen, the right of exit 
is a personal right included within the word “liberty” as 
used in the Fifth Amendment. If that “liberty” is to be 
regulated, it must be pursuant to the law-making func- 
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tions of the Congress. Youngstown Sheet & Tube Co. v. 
Sawyer, supra. And if that power is delegated, the 
standards must be adequate to pass scrutiny by the 
accepted tests. See Panama Refining Co. v. Regan, 293 
U. S. 388, 420-430. Cf. Cantwell v. Connecticut, 310 
U. S. 296, 307; Niemotko v. Maryland, 340 U. S. 268, 
271. Where activities or enjoyment, natural and often 
necessary to the well-being of an American citizen, such 
as travel, are involved, we will construe narrowly all dele- 
gated powers that curtail or dilute them. See Hz parte 
Endo, 323 U. 8. 283, 301-802. Cf. Hannegan v. Esquire, 
327 U.S. 146, 156; United States v. Rumely, 345 U.S. 
41,46. We hesitate to find in this broad generalized power 
an authority to trench so heavily on the rights of the 
citizen. 

Thus we do not reach the question of constitutionality. 
We only conclude that § 1185 and § 2ila do not delegate 
to the Secretary the kind of authority exercised here. 
We deal with beliefs, with associations, with ideological 
matters. We must remember that we are dealing here 
with citizens who have neither been accused of crimes nor 
found guilty. They are being denied their freedom of 
movement solely because of their refusal to be subjected 
to inquiry into their beliefs and associations. They do 
not seek to escape the law nor to violate it. They may 
or may not be Communists. But assuming they are, the 
only law which Congress has passed expressly curtailing 
the movement of Communists across our borders has not 
yet become effective.* It would therefore be strange to 
infer that pending the effectiveness of that law, the Secre- 
tary has been silently granted by Congress the larger, 
the more pervasive power to curtail in his discretion the 
free movement of citizens in order to satisfy himself about 
their beliefs or associations. 


14 See note 3, supra. 
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To repeat, we deal here with a constitutional right of 
the citizen, a right which we must assume Congress will be 
faithful to respect. We would be faced with important 
constitutional questions were we to hold that Congress 
by § 1185 and § 2l1la had given the Secretary authority 
to withhold passports to citizens because of their beliefs 
or associations. Congress has made no such provision 
in explicit terms; and absent one, the Secretary may not 
employ that standard to restrict the citizens’ right of 
free movement. 

Reversed. 


28997 O—58——_9 
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SUPREME COURT OF THE UNITED STATES 


No. 481.—OcrosBer TrerM, 1957. 


Rockwell Kent and Walter Briehl,)} On Writ of Certiorari 


Petitioners, to the United States 

v. | Court of Appeals for 
| the District of Co- 
| 
| 


lumbia Circuit. 


John Foster Dulles, Secretary of 
State. 


[June 16, 1958. ] 


Mr. Justice CuarkK, with whom Mr. Justice Burton, 
Mr. Justice Haruan, and Mr. Justice WHITTAKER 
concur, dissenting. 

On August 28, 1952, acting under authority vested by 
Executive Order No. 7856, 22 CFR § 51.77, the Secretary 
of State issued the regulations in question, § 51.142 of 
which provides that a passport applicant may be re- 
quired to make a statement under oath “with respect to 
present or past membership in the Communist Party.” 
22 CFR § 51.142. Since 1917, the Congress has required 
that every passport application “contain a true recital of 
each and every matter of fact which may be required 
by ... any rules” of the Secretary of State, and that 
requirement must be satisfied “[blefore a passport is 
issued to any person.” 40 Stat. 227, 22 U.S. C. § 213. 
In the context of that background, the Secretary asked 
for, and petitioners refused to file, affidavits stating 
whether they then were or ever had been members of the 
Communist Party. Thereupon the Secretary refused 
to further consider petitioners’ applications until such 
time as they filed the required affidavits. 

The Secretary’s action clearly must be held authorized 
by Congress if the requested information is relevant to 


any ground upon which the Secretary might properly 


| 


refuse to issue a passport. The Court purports today to 
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preclude the existence of such a ground by holding that 
the Secretary has not been authorized to deny a passport 
to a Communist whose travel abroad would be inimical to 
our national security. 

In thus construing the authority of the Secretary, the 
Court recognizes that all during our history he has had 
discretion to grant or withhold passports. That power, 
first exercised without benefit of statute, was made the 
subject of specific legislative authority in 1856 when the 
Congress consolidated all power over passports in the 
hands of the Secretary. 11 Stat. 60-61. In 1874 the 
statutory language, “shall be authorized to grant and 
issue,’ was changed to “may grant and issue.” 1874R.5. 
$ 4075. In slightly modified form, the Secretary’s power 
has come through several re-enactments, e. g., 44 Stat., 
Part 1, p. 657 in 1926, to its present-day embodiment in 
44 Stat., Part 2, p. 887, 22 U.S. C. § 21la. 

This discretionary authority, which we _ previously 
acknowledged in Perkins v. Elg, 307 U.S. 325, 349-350 
(1939), was exercised both in times of peace and in periods 
of war. During war and other periods of national emer- 
gency, however, the importance of the Secretary’s pass- 
port power was tremendously magnified by a succession of 
‘travel-control statutes” making possession of a passport 
a legal nece Ss1ty to leaving or entering this country. The 
first of these was enacted in 1815 just prior to the end of 
the War of 1812. when it was made illegal for any citizen 
to “cross the frontier” into enemy territory without a 
passport. 3 Stat. 199. After the same result was accom- 
plished during the Civil War without congressional 
sanction, 3 Moore, International Law Digest, 1015-1021, 
World War I prompted passage in 1918 of the second 


59. The 1918 statute. 


travel-control statute, 40 Stat. 
directly antecedent to presently controlling legislation, 
provided that in time of war and upon public proclama- 
tion by the President that the public safety required ad- 
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ditional travel restrictions, no citizen could depart from or 
enter into the country without a passport. Shortly there- 
after, President Wilson made the required proclamation 
of public necessity, and provided that no citizen should 
be granted a passport unless it affirmatively appeared 
that his “departure or entry is not prejudicial to the 
interests of the United States.” Proc. No. 1473, 40 Stat. 
1829. 

The legislative history of the 1918 Act sharply indicates 
that Congress meant the Secretary to deny passports to 
those whose travel abroad would be contrary to our 
national security. The Act came to the floor of the House 
of Representatives accompanied by the following explana- 
tion in the Report of the House Committee on Foreign 
Affairs, H. R. Rep. No. 485, 65th Cong., 2d Sess. 2-3: 


“That some supervision of travel by American citi- 
zens is essential appeared from statements made 
before the committee at the hearing upon the bill. 
One case was mentioned of a United States citizen 
who recently returned from Europe after having, to 
the knowledge of our Government, done work in a 
neutral country for the German Government. There 
was strong suspicion that he came to the United 
States for no proper purpose. Nevertheless not only 
was it impossible to exclude him but it would now be 
impossible to prevent him from leaving the country 
if he saw fit to do so. The known facts in his case 
are not sufficient to warrant the institution of a crimi- 
nal prosecution, and in any event the difficulty of 
securing legal evidence from the place of his activities 
in Europe may easily be imagined. 


“Tt is essential to meet the situation that the 
Executive should have wide discretion and wide 
authority of action. No one can foresee the different 
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means which may be adopted by hostile nations to 
secure military information or spread propaganda 
and discontent. It is obviously impracticable to 
appeal to Congress for further legislation in each 
new emergency. Swift Executive action is the only 
effective counterstroke. 

“The committee was informed by representatives 
of the executive departments that the need for 
prompt legislation of the character suggested is most 
pressing. There have recently been numerous sus- 
picious departures for Cuba which it was impossible 
to prevent. Other individual cases of entry and 
departure at various points have excited the greatest 
anxiety. This is particularly true in respect of the 
Mexican border, passage across which can not legally 
be restricted for many types of persons reasonably 
suspected of aiding Germany’s purposes.” 


During debate of the bill on the floor of the House, its 
House spokesman stated: 


a 


. the Government is now very much hampered 
by lack of authority to control the travel to and from 
this country, even of people suspected of not being 
loyal, and even of those whom they suspect of being 
in the employ of enemy governments.” 56 Cong. 
Rec. 6029. 


“Our ports are open, so far as the law is concerned, 
to alien friends, citizens, and neutrals, to come and 
go at will and pleasure, and that notwithstanding 
the Government may suspect the conduct and the 
intention of the individuals who come and go.” Id. 
at 6065. 


His counterpart in the Senate stated in debate: 


“The chief object of the bill is to correct a very 
serious trouble which the Department of State, the 
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Department of Justice, and the Department of Labor 
are having with aliens and alien enemies and rene- 
gade American citizens, I am sorry to say, entering 
the United States from nests they have in Cuba and 
over the Mexican border. ‘They can now enter and 
depart without any power of the departments or of 
the Government to intercept or delay them. There 
is no law that covers this case. It is believed that 
all the information which goes to Germany of the 
war preparations of the United States and of the 
transportation of troops to France passes through 
Mexico. The Government is having a great deal of 
trouble along that border. It is an every day occur- 
rence, and the emergency of this measure is very 
great. The bill is supplementary to the esplonage 


laws and necessary for their emcient execution 1n 
tecting and punishing German spies.” 56 Cong 


ae i 
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intended to exercise nis traditional passport Tunction 1n 
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Among the examples stated were “[m]lembers of the 
Communist Party.” Jd. Two weeks later, the State 
Department published office instructions, dated Decem- 
ber 16, 1920, to our embassies throughout the world, 
implementing Code No. 5000 by prohibiting issuance of 
passports to “anarchists” and “revolutionary radicals.” 
Ixpressly included among the proscribed classes of citi- 
zens were those who “believe in or advocate the over- 
throw by force or violence of the Government of the 
United States,” as well as all those who “are members of 
or are affiliated with any organization” that believes in 
or advocates such overthrow. 

By its terms a war statute, the 1918 Act expired in 
March 1921, see 41 Stat. 1859, after which no more travel 
controls existed until 1941. In that year, Congress 
amended the 1918 Act so as to provide the same controls 
during the national emergency proclaimed by the Presi- 
dent on May 27, 1941, should the President find and pub- 
licly proclaim that the interest of the United States re- 
quired that such restrictions be reimposed. 55 Stat. 252. 
Shortly thereafter, President Roosevelt invoked this au- 
thority, 55 Stat. 1696, and implementing regulations were 
issued by the State Department. 22 CFR §53. The 
legislative history of the 1941 amendment is as clear as 
that of the 1918 Act: the purpose of the legislation was to 
so use the passport power of the Secretary as to block 
travel to and from the country by those persons whose 
passage would not be in the best interests and security 
of the United States. The Report of the Senate Com- 
mittee on the Judiciary, S. Rep. No. 444, 77th Cong., 


lst Sess. 1-2, declared: 


“Since the outbreak of the present war it has come 
to the attention of the Department of State and of 
other executive departments that there are many 
persons in and outside of the United States who are 
directly engaged in espionage and subversive activi- 
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ties in the interests of foreign governments, and oth- 
ers who are engaged in activities inimical to the best 
interests of the United States, who desire to travel 
from time to time between the United States 
and foreign countries in connection with their 
activities ... .” 


During debate on the House floor, the “sole purpose” of 
the bill was stated to be establishment of “a sort of clear- 
ing house,” where those persons wishing to enter or leave 
the country “would have to give their reasons why 
they were going or coming, and where it would be deter- 
mined whether . . . their coming in or going out would 
be inimical to the interests of the United States.” 87 
Cong. Rec. 5052. See also 87 Cong. Rec. 5048-5053, 5386- 
5388. The carrying out of this legislative purpose re- 
sulted in a “complete change in emphasis of the work 
of the Division from that of an agency to afford protec- 
tion to the individual to that of one whose principal pur- 
pose was to safeguard and maintain the security of the 
state.” 12 Dept. State Bull. 1070. That transformation 
involved “the clearance upon a basis of security for the 
state of the entry and departure of hundreds of thou- 
sands of persons into and from the United States.” Jd. 
(Emphasis added.) 

While the national emergency to which the 1941 amend- 
ment related was officially declared at an end on April 
28, 1952, Proc. No. 2974, 66 Stat. C31, Congress continued 
the provisions of the Act in effect until April 1, 1953. 
66 Stat. 54. In that interim period, Congress passed the 
Immigration and Nationality Act of 1952, which both 
repealed the 1918 Act as amended in 1941, 66 Stat. 279, 
and re-enacted it as § 215 of the 1952 Act, amending it 
only to the extent that its provisions would be subject 
to invocation “during the existence of any national emer- 
gency proclaimed by the President.” 66 Stat. 190. There 
is practically no legislative history on this incorporation 
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of the 1918 statute in the 1952 Act apart from a comment 
in the House Report that the provisions of § 215 are 
“incorporated in the bill . . . in practically the same form 
as they now appear in the act of May 22, 1918.” H.R. 
Rep. No. 1365, 82d Cong., 2d Sess. 53. For that reason, 
the legislative history of the 1918 Act and the 1941 
amendment, which I have set out at some detail, is doubly 
important in ascertaining the intent of the Congress as 
to the authority of the Secretary to deny passports under 
§ 215 of the 1952 Act. Cf. United States v. Plesha, 352 
U. S. 202, 205 (1957). 

At the time of the 1952 Act, a national emergency pro- 
claimed by President Truman on December 16, 1950, in 
response to the Korean conflict, was—and still is today— 
in existence. Proc. No. 2914, 64 Stat. A454. In reliance 
on that, the President invoked the travel restrictions of 
§ 215 on January 17, 1953. Proc. No. 3004, 67 Stat. C31. 
The proclamation by which this was done carefully 
pointed out that none of its provisions should be inter- 
preted as revoking any regulation “heretofore issued 
relating to the departure of persons from, or their entry 
into, the United States.” Jd. Among the regulations 
theretofore issued were those now attacked relating to 
the issuance of passports to Communists, for they had 
been promulgated to be effective on August 28, 1952, 
shortly after passage of the 1952 Act. 17 Fed. Reg. 8013. 

Congress, by virtue of § 215 of the 1952 Act, has 
approved whatever use of his discretion the Secretary had 
made prior to the June 1952 date of that legislation.’ 


1 This is not seriously disputed by the majority. However, refer- 
ence is made to a reluctance to interpret broadly the practice of the 
Secretary approved by Congress in the 1952 Act because the denial 
of passports on security grounds had not “jelled” at the time of the 
1926 Act. But that overlooks (1) that it is congressional intent 
in the 1952 statute, not the 1926 statute, to which we look, and 
(2) that there is abundant evidence, set out in this opinion, of 
security denials before as well as after 1926. 
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That conclusion necessarily follows from the fact that 
§ 215 continued to make legal exit or entry turn on pos- 
session of a passport, without in any way limiting the 
discretionary passport power theretofore exercised by 
the Secretary. See United States v. Allen-Bradley Co., 
352 U. S. 306, 310-311 (1957); Allen v. Grand Central 
Aircraft Co., 347 U.S. 535, 544-545 (1954); United States 
v. Hermanos y Compania, 209 U. 8. 337, 339 (1908). 
But the Court then determines (1) that the Secretary’s 
denial of passports in peacetime extended to only two 
categories of cases, those involving allegiance and those 
involving criminal activity, and (2) that the Secretary’s 
wartime exercise of his discretion, while admittedly more 
restrictive, has no relevance to the practice which Congress 
can be said to have approved in 1952. Since the present 
denials do not involve grounds either of allegiance or 
criminal activity, the Court concludes that they were 
beyond the pale of congressional authorization. Both of 
the propositions set out above are vital to the Court’s 
final conclusion. Neither of them has any validity: the 
first is contrary to fact, and the second to common sense 

The peacetime practice of the State Department indis- 
putably involved denial of passports for reasons of 
national security. The Report of the Commission 01 
Government Security (1957), 470-473, summarizes the 
Department’s policy on granting passports to Commu- 
nists by excerpts from State Department documents. 
Shortly after the 1917 Russian Revolution, the Depart- 
ment “became aware of the scope and danger of the world- 
wide revolutionary movement and the attendant purpose 
to overthrow all existing governments, including our 
own.” Thereafter “passports were refused to American 
Communists who desired to go abroad for indoctrina- 


tion, instruction, etc. This policy was continued until 
1931 ....’ (Emphasis added.) From 1931 “until 
World War II no persons were refused passports because 
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they were Communists.” After World War II, “[a]t first 
passports were refused,” but upon reconsideration of the 
matter in 1948, “the decision was made that passports 
would be issued to Communists and supporters of com- 
munism who satisfied the Department that they did not 
intend, while abroad, to engage in the promotion of Com- 
munist activities.” At the same time, however, it was 
decided that “passports should be refused to persons 
whose purpose in traveling abroad was believed to be to 
subvert the interest of the United States.”’ Later in 
1948 the policy was changed to give Communist jour- 
nalists passports even though they were “actively pro- 
moting the Communist cause.” Nearly two years later, 
in September 1950, the latter leniency was reversed, after 
it was pointed out “that the Internal Security Act 
of 1950 clearly showed the desire of Congress that no 
Communists should be issued passports of this Govern- 
ment.’ * The matter was referred to the Department’s 
Legal Adviser, “who agreed that it was the duty of the 
State Department to refuse passports to all Communists, 
including journalists.” 

Other evidence of peacetime denials for security rea- 
sons is more scattered, but nevertheless existent. Much 
of it centers around opposition to the Internal Security 
Act of 1950, for one of the stated aims of that legislation 
was denial of passports to Communists. The minority 
report of the Senate Committee on the Judiciary ob- 
jected, “But this can be done under the existing discre- 
tionary powers of the Secretary of State . . . as evidenced 
by the recent denial or cancellation of a passport to Paul 
Robeson.” 8S. Rep. No. 2369, Part 2, 8lst Cong., 2d Sess. 
10. President Truman, in vetoing that Act, stated: “It 


is claimed that this bill would deny passports to Com- 


2 Fora comprehensive coverage of the necessity for passport control, 


Hoover, Masters of Deceit (1958) 
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munists. The fact is that the Government can and does 
deny passports to Communists under existing law.” 96 
Cong. Rec. 15631.° 

In 1869 Attorney General Hoar advised the Secretary 
of State that good reason existed for the passport power 
being discretionary in nature, for it might sometimes be 
“most inexpedient for the public interest for this country 
to grant a passport to a citizen of the United States.” 
23 Op. Atty. Gen. 509, 511. As an example he referred 
to the case of “an avowed anarchist,” for if such person 
were to seek a passport, “the public interest might require 
that his application be denied.” Jbid. See also, 13 Op. 
Atty. Gen. 89, 92. 

Orders promulgated by the Passport Office periodically 
have required denial of passports to “political adven- 
turers” and “revolutionary radicals,’ the latter phrase 
being defined to include “those who wish to go abroad to 
take part in the political or military affairs of foreign 
countries in ways which would be contrary to the policy 
or inimical to the welfare of the United States.” See, 
shortly after the end of World War I, Passport Office 
Instructions of May 4, 1921; in 1937, Passport Office In- 
structions of July 30, 1937; in 1948, Foreign Service 
Regulations of July 9, 1948. 

An even more serious error of the Court is its determi- 
nation that the Secretary’s wartime use of his discretion 
is wholly irrelevant in determining what discretionary 
practices were approved by Congress in enactment of 
§ 215. Ina wholly realistic sense there is no peace today, 
and there was no peace in 1952. At both times the state 
of national emergency declared by the President in 1950, 


3’To the same effect see the statement of Senator Kilgore during 
Senate debate of the Act, 96 Cong. Rec. 14538, and an amendment 
offered to the Act in both the House, 96 Cong. Rec. 13756, and 
Senate, 96 Cong. Rec. 14599. 
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wherein he stated that “world conquest by communist 
imperialism is the goal of the forces of aggression that 
have been ioosed upon the world” and that “the increas- 
ing menace of the forces of communist aggression re- 
quires that the national defense of the United States be 
strengthened as speedily as possible,” was in full effect. 
Proc. No. 2914, 64 Stat. A454. It is not a case, then, of 
judging what may be done in peace by what has been 
done in war. Professor Jaffe has aptly exposed the 
fallacy upon which the majority proceeds: 


“The criterion here is the defense of the country 
from external enemies. It is asserted that the prece- 
dents of ‘war’ have no relevance to ‘peace.’ But the 
critical consideration is defense against an external 
enemy; and communication abroad between our citi- 
zens and the enemy cannot by its nature be con- 
trolled by the usual criminal process. The facts in 
a particular case as to the citizen’s intention are 
inevitably speculative: all is to be done after the 
bird has flown. Now our Congress and the Admin- 
istration have concluded that the Communist Inter- 
national is a foreign and domestic enemy. We deal 
with its domestic aspect by criminal process; we 
would seem justified in dealing with its external 
aspect by exit control. If an avowed Communist is 
going abroad, it may be assumed that he will take 
counsel there with his fellows, will arrange for the 
steady and dependable flow of cash and information, 
and do his bit to promote the purposes of the ‘con- 
spiracy.” Jaffe, The Right to Travel: The Passport 
Problem, 35 Foreign Affairs 17, 26. 


Were this a time of peace, there might very well be no 
problem for us to decide, since petitioners then would 
not need a passport to leave the country. The very struc- 
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ture of § 215 is such that either war or national emer- 
gency is prerequisite to imposition of its restrictions. 
Indeed, rather than being irrelevant, the wartime prac- 
tice may be the only relevant one, for the discretion with 
which we are concerned is a discretionary control over 
international travel. Yet only in times of war and na- 
tional emergency has a passport been required to leave 
or enter this country, and hence only in such times has 
passport power necessarily meant power to control travel.’ 
Finally, while distinguishing away the Secretary’s pass- 
port denials in wartime, the majority makes no attempt 
to distinguish the Secretary’s practice during periods when 
there has been no official state of war but when neverthe- 


ieee aces sal . lay : innal ) vV 
less a presidential proclamation of national emergency 


has been in effect, the very situation which has prevailed 
since the end of World War II. Throughout that time 
as I have pointed out, the Secretary refused passports 


to those “whose purpose in traveling abroad was be- 
lieved to be to subvert the interest of the United States.” 
Report of the Commission on Government Security, 
supra. Numerous specific instances of passport denials 
on security grounds during the years 1947-1951 wer 


reported in a February 1952 law review articl 


e, nearly 
half a year prior to passage of § 215. Note, Passport 
Refusals for Political Reasons, 61 Yale L. J. 171. 

On this multiple basis, then, I am constrained to dis- 
agree with the majority as to the authority of the Se 
retary to deny petitioners’ applications for passports 
The majority’s resolution of the authority question pr 


* Peacetime exercise of the passport power may still be relevant 
from another point of view, namely, if other countries hinge entry 
on possession of a passport, the right of international travel of a 
Unit 
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curtailed. For though he can get out of this « itry. he eannot 


ed States citizen who cannot secure passport will thereby be 


get into another 
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vents it from reaching the constitutional issues raised by 
petitioners, relating to claimed unlawful delegation of 
legislative power, violation of free speech and association 
under the First Amendment, and violation of interna- 
tional travel under the Fifth Amendment. In view of 
that, it would be inappropriate for me, as a dissenter, to 
consider those questions at this time. Cf. Peters v. Hobby, 
349 U. S. 331, 353-357 (1955). Accordingly, I would 
affirm on the issue of the Secretary’s authority to require 
the affidavits involved in this case, without reaching any 
constitutional questions. 
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DECISION OF THE SUPREME COURT 
IN THE CASE OF DAYTON v. DULLES 


SUPREME COURT OF THE UNITED STATES 
No. 621.—Ocroser Term, 1957. 


Weldon Bruce Dayton,)On Writ of Certiorari to the 


Appellant, United States Court of Ap- 
v. peals for the District of 
John Foster Dulles. Columbia Circuit. 


[June 16, 1958. ] 


Mr. Justice Dovueuas delivered the opinion of the 
Court. . 


Petitioner, a native born citizen, is a physicist who has 
been connected with various federal projects and who 
has been associated as a teacher with several of our uni- 
versities. In March, 1954 he applied for a passport to 
enable him to travel to India in order to accept a position 
as research physicist at the Tata Institute of Funda- 
mental Research, affiliated with the University of Bom- 
bay. In April 1954 the Director of the Passport Office 
advised him that his application was denied because the 
Department of State “feels that it would be contrary to 
the best interest of the United States to provide you 
passport facilities at this time.” 

Petitioner conferred with an officer of the Passport 
Office and as a result of that conversation executed an 
affidavit’ which covered the wide range of matters 
inquired into and which stated in part: 


“T am not now and I have never been a member 
of the Communist Party. 


1The Passport Regulations of the Secretary of State, as amended, 
22 CFR § 51.142 provide: 

“At any state of the proceedings in the Passport Division or 
before the Board, if it is deemed necessary, the applicant may be 
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“With the possible exception of a casual and brief 
association with the work of the Joint Anti-Fascist 
Refugee Committee for a few months in 1941 and 
1942 (all as related below); I am not now and have 
never been a member of any of the organizations 
designated on the Attorney General’s list (which I 
have carefully examined). 

“T am not now engaged and I have never engaged 
in any activities which, so far as I know or at any 
time knew, support or supported the Communist 
movement. 

“I wish to go abroad for the sole purpose of 
engaging in experimental research in physics at the 
Tata Institute of Fundamental Research in Bombay. 
I am not going abroad to engage in any activities 
which, so far as I know or can imagine, will in any 
way advance the Communist movement.” 


The Director of the Passport Office wrote petitioner’s 
lawyer in reply that the Department had given careful 
consideration to the affidavit and added, “in view of cer- 
tain factors of Mr. Dayton’s case which I am not at lib- 
erty to discuss with him, the Department must adhere 
to its previous decision that it would be contrary to the 
best interests of the United States to provide Mr. Dayton 
with passport facilities at this time.” Later the Director 
wrote again, saying: 


“In arriving at its decision to refuse passport 
facilities to Mr. Dayton, the Department took into 
consideration his connection with the Science for 
Victory Committee and his association at that time 
with various communists. However, the determin- 


required, as a part of his application, to subscribe, under oath or 
affirmation, to a statement with respect to present or past member- 
ship in the Communist Party. If applicant states that he is a 
Communist, refusal of a passport in his case will be without further 
proceedings.” 


28997 O—58——10 
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ing factor in the case was Mr. Dayton’s association 
with persons suspected of being part of the Rosen- 
berg espionage ring and his alleged presence at an 
apartment in New York which was allegedly used 
for microfilming material obtained for the use of a 
foreign government.” 





Thereupon petitioner, pursuant to the Passport Regu- 
lations of the Secretary of State, as amended, 22 CFR 
§ 51.1 et seq. filed a petition of appeal, with the Board 
of Passport Appeals.* He also requested, pursuant to 
the Regulations,* information from the Board of particu- 
lars concerning three items: (1) petitioner’s alleged “asso- 
ciation with various communists”; (2) his “association 
with persons suspected of being part of the Rosenberg 
espionage ring’; and (3) his “alleged presence at an 


2 § 51.138. “In the event of a decision adverse to the applicant, he 
shall be entitled to appeal his case to the Board of Passport Appeals 
provided for in § 51.139. 

§ 51.139. “There is hereby established within the Department of 
State a Board of Passport Appeals, hereinafter referred to as the 
Board, composed of not less than three officers of the Department to 
be designated by the Secretary of State. The Board shall act on all 
appeals under § 51.138. The Board shall adopt and make public its 
own rules of procedure, to be approved by the Secretary, which shall 
provide that its duties in any case may be performed by a panel of not 
less than three members acting by majority determination. The rules 
shall accord applicant the right to a hearing and to be represented 
by counsel, and shall accord applicant and each witness the right 
to inspect the transcript of his own testimony.” 

3 § 51.162. “The purpose of the hearing is to permit applicant to 
present all information relevant and material to the decision in his 
case. Applicant may, at the time of filing his petition, address a re- 
quest in writing to the Board for such additional information or 
explanation as may be necessary to the preparation of his case. In 
conformity with the relevant laws and regulations, the Board shall 
pass promptly and finally upon all such requests and shall advise 
applicant of its decision. The Board shall take whatever action it 
deems necessary to insure the applicant of a full and fair consid- 
eration of his case.” 
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apartment in New York which was allegedly used for 
microfilming material obtained for the use of a foreign 
government.” The Board’s reply contained some, but 
very little, of the information requested; and it stated: 


“The file contains information indicating that the 
applicant was present at 65 Morton Street, New 
York City in the summer of 1949 (July or August) 
and at Apartment 61, 65 Morton Street, New York 
City, during the month of January 1950. The 
applicant’s relationship, if any (past or present), 
with the following-named persons is considered pert- 
inent to the Board’s review and consideration of the 
ease: Marcel Scherer, Rose Segure, Sandra Collins, 
Frank Collins, Bernard Peters, Kurt Fritz, Karl 
Sitte, Louis 8S. Weiss, Alfred Sarant, and William 
Perl.” 


A hearing was held * at which witnesses for petitioner 
and for the State Department testified. Pursuant to the 


‘Section 51.163 of the Regulations provide: 

“The Passport file and any other pertinent Government files shall 
be considered as part of the evidence in each case without testimony 
or other formality as to admissibility. Such files may not be exam- 
ined by the applicant, except the applicant may examine his applica- 
tion or any paper which he has submitted in connection with his 
application or appeal. The applicant may appear and testify in 
his own behalf, be represented by counsel subject to the provisions 
of § 51.161, present witnesses and offer other evidence in his own 
behalf. The applicant and all witnesses may be cross-examined by 
any member of the Board or its counsel. If any witness whom the 
applicant wishes to call is unable to appear personally, the Board 
may, in its discretion, accept an affidavit by him or order evidence 
to be taken by deposition. Such depositions may be taken before 
any person designated by the Board and such designee is hereby 
authorized to administer oaths or affirmations for the purpose of 
the depositions. The Board shall conduct the hearing proceedings 
in such manner as to protect from disclosure information affecting 
the national security or tending to disclose or compromise investigative 
sources or methods.” 
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Regulations® the Board announced, over petitioner’s 
protest, that it would consider “a confidential file com- 
posed of investigative reports from Government agencies” 
which petitioner would not be allowed to examine.® 
Later petitioner was advised by the Acting Secretary of 
State that the Board had submitted its recommendation 
and that the Secretary, after “a review of the entire 
record and on the basis of all the evidence, including that 
contained in confidential reports of investigation,” had 
denied the application. The denial was rested specifically 
upon § 51.135 of the Regulations.’ 

Petitioner then brought suit in the District Court for 
declaratory relief. The District Court entered summary 


5 Supra, note 4. 

6 The Regulations in providing for that contingency state: 

§ 51.170. “In determining whether there is a preponderance of 
evidence supporting the denial of a passport the Board shall consider 
the entire record, including the transcript of the hearing and such 
confidential information as it may have in its possession. The Board 
shall take into consideration the inability of the applicant to meet 
information of which he has not been advised, specifically or in detail, 
or to attack the credibility of confidential informants.” 

7 That section provides: 

“In order to promote the national interest by assuring that per- 
sons who support the world Communist movement of which the Com- 
munist Party is an integral unit may not, through use of United 
States passports, further the purposes of that movement, no passport, 
except one limited for direct and immediate return to the United 
States, shall be issued to: 

“(a) Persons who are members of the Communist Party or who 
have recently terminated such membership under such circumstances 
as to warrant the conclusion—not otherwise rebutted by the evi- 
dence—that they continue to act in furtherance of the interests and 
under the discipline of the Communist Party; 

“(b) Persons, regardless of the formal state of their affiliation with 
the Communist Party, who engage in activities which support the 
Communist movement under such circumstances as to warrant the 
conclusion—not otherwise rebutted by the evidence—that they have 
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judgment for the Secretary. 146 F. Supp. 876. The 
Court of Appeals reversed, 237 F. 2d 43, and remanded 
the case to the Secretary for reconsideration in the light 
of its earlier decision in Boudin v. Dulles, 235 F. 2d 532. 

On remand the Secretary without further hearing 
denied the application under § 51.135 (c),* saying that 
“the issuance of a passport would be contrary to the 
national interest.” The Secretary at this time filed a 
document called “Decision and Findings” which is repro- 
duced as an Appendix to this opinion. 

The District Court again granted summary judgment 
for the Secretary, 146 F. Supp. 876; and the Court of 
Appeals affirmed by a divided vote, —-—-—. The case is 
here on a petition for a writ of certiorari. 355 U.S. 911. 

The question most discussed in the briefs and on oral 
argument is whether the hearing accorded petitioner sat- 
isfied the requirements of due process. A majority of the 
Court thinks we need not reach that constitutional ques- 
tion, since on their face these findings show only a denial 
of a passport for reasons which we have today held to be 
impermissible. Kent v. Dulles, ante, p. —-. Whether 
there are undisclosed grounds adequate to sustain the 


Secretary’s action is not here for decision. 
Reversed. 


engaged in such activities as a result of direction, domination, or 
control exercised over them by the Communist movement; 

“(c) Persons, regardless of the formal state of their affiliation with 
the Communist Party, as to whom there is reason to believe, on 
the balance of all the evidence, that they are going abroad to engage 
in activities which will advance the Communist movement for the 
purpose, knowingly and wilfully of advancing that movement.” 

8 Supra, note 7. 
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APPENDIX. 


DECISION AND FINDINGS OF THE SECRETARY OF STATE IN 
THE CASE OF WELDON Bruce DAYTON 


I have examined the files of the Department of State 
concerning the passport application of Weldon Bruce 
Dayton, including the proceedings in the Passport Office 
and before the Board of Passport Appeals, including con- 
fidential security information, and have found and 
concluded as follows: 

a 


a. I find that applicant was active in the Science for 
Victory Committee while at the University of California 
during: 1943-44, serving as Chairman of the organization 
during much of that period. As Chairman he associated 
with Frank and Sandra Collins, and Rose Segure, who 
had been instrumental in organizing the said organization. 
This finding is based on information contained in the 
open record, including applicant’s own statements. 

b. Confidential information contained in the files of 
the Department of State, constituting a part of the record 
considered by the Passport Office, the Board of Passport 
Appeals, and myself, indicates that the above-named 
organization was conceived and organized by Communist 
Party officials as a front for propaganda and espionage 
activities; and that Frank and Sandra Collins and Rose 
Segure were members of the Communist Party at the 
time of their association with applicant and the Science 
for Victory Committee. 

IT. 


a. I find that during the period 1946-1950, at Ithaca, 
New York, applicant maintained a close association and 
relationship with one Alfred Sarant. At applicant’s in- 
vitation, Sarant and his wife lived in applicant’s home 
for a period of eight months in 1947-1948, pending the 
completion of the Sarant home next door to applicant’s 


é 
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home. Thereafter Dayton and Sarant were neighbors 
until July, 1950. On approximately July 18, 1950, Sarant 
became the subject of intensive interrogation by the Fed- 
eral Bureau of Investigation. Approximately a week 
after the interrogation had begun Sarant departed from 
Ithaca and subsequently entered Mexico with applicant’s 
wife. This finding is based on information contained in 
the open record, including applicant’s own statements. 

b. Confidential information contained in the files of the 
Department of State, constituting a part of the record 
considered by the Passport Office, the Board of Passport 
Appeals, and myself, establishes with respect to Alfred 
Sarant that he was an active member of the Communist 
Party; that he admitted said membership during the 
years 1943 and 1944; and that he was involved in the 
esplonage apparatus of Julius Rosenberg. 


IIT. 


a. I find that the applicant was present during 1949 
and 1950, on more than one occasion, in the apartment 
building at 65 Morton Street, New York City, in which 
Alfred Sarant was lessee of apartment 6-I. This finding 
is based on information contained in the open record. 

b. Confidential information contained in the files of 
the Department of State, constituting a part of the record 
considered by the Passport Office, the Board of Passport 
Appeals, and myself, indicates that Sarant’s apartment 
at 65 Morton Street, New York City, was used by Julius 
Rosenberg and other members of his spy ring for the 
microfilming of classified United States Government 
documents which were ultimately transferred to a foreign 
power. 

IV. 

a. I find that since 1938 the applicant, an experienced 

physicist, has maintained a close association and relation- 
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ship with one Bernard Peters; that Peters was respon- 
sible for the applicant’s offer of employment at the Tata 
Institute of Fundamental Research, Bombay, India; and 
that one of the primary stated purposes of the applicant’s 
proposed travel abroad is to work in close collaboration 
with Peters at the Tata Institute. This finding is based 
on information contained in the open record, including 
applicant’s own statements. 

b. Confidential information contained in the files of 
the Department of State, constituting a part of the record 
considered by the Passport Office, the Board of Passport 
Appeals, and myself, indicates that Bernard Peters, who 
recently renounced his American citizenship, has held 
membership in the Communist Party outside of the 
United States; has engaged in numerous Communist 
activities both in this country and abroad; and is 
suspected of being a Communist espionage agent. 

V. 

I have reason to believe, on the balance of all the 
evidence, that the applicant is going abroad to engage in 
activities which will advance the Communist movement 
for the purpose, knowingly and wilfully of advancing 
that movement. I have reached this conclusion on the 
basis of the foregoing findings together with the confi- 
dential information relating thereto, as well as other 
confidential information contained in the files of the 
Department of State, the disclosure of which might 
prejudice the conduct of United States foreign relations. 
I have also taken into consideration the serious doubts 
as to applicant’s general credibility raised by the appli- 
cant’s denial in the face of convincing contrary evidence, 
including the oral testimony of three apparently disin- 
terested witnesses of ever having been present at 65 Mor- 
ton Street. The passport application of Weldon Bruce 
Dayton is therefore denied under Section 51.135 (c) of 
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the Passport Regulations (22 CFR 51.135 (c)), and 
because the issuance of a passport would be contrary to 
the national interest. 


VI. 


The confidential information referred to in paragraphs 
I (b), II (b), III (b) and IV (b) above relates to the 
internal security of the United States. The substance 
of this confidential information was disclosed to the 
applicant during the consideration of his passport appli- 
cation. To disclose publicly the sources and details of 
this information would, in my judgment, be detrimental 
to our national interest by compromising investigative 
sources and methods and seriously interfering with the 
ability of this Department and the Executive Branch to 
obtain reliable information affecting our internal security. 
Moreover, it would have an adverse effect upon our 
ability to obtain and utilize information from sources 
abroad and interfere with our established relationships 
in the security and intelligence area; and might, with 
respect to information referred to in paragraph V, preju- 
dice the interest of United States foreign relations. 


Date: October 4, 1956. 
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SUPREME COURT OF THE UNITED STATES 


No. 621.—OcToBer TERM, 1957. 


Weldon Bruce Dayton,)On Writ of Certiorari to the 


Appellant, United States Court of Ap- 
v. peals for the District of 
John Foster Dulles. Columbia Circuit. 


[June 16, 1958. | 


Mr. Justice CuarkK, with whom Mr. Justice Burton, 
Mr. Justice HaruAn, and Mr. Justice WHITTAKER 
concur, dissenting. 


On the grounds stated in my dissent to Kent and 
Briehl v. Dulles, also decided this day, I think the Sec- 
retary of State is authorized to deny a passport to an 
applicant who is going abroad with the purpose of engag- 
ing in activities that would advance the Communist cause. 
Because the majority does not consider any of the con- 
stitutional issues raised by petitioner, it would be 
inappropriate for me, as a dissenter, to consider them at 
this time. Cf. Peters v. Hobby, 349 U. S. 331, 353-357 
(1955). Accordingly, I would affirm on the question of 
authority without reaching any constitutional issue. 








